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VACATION AGREEMENT

PREAMBLE

This agreement is entered into between each of the carriers
listed and defined in Appendices “A”, “B”, and “C", attached
hereto and made a part hereoi, represented respectively by
their duly avthorized Conference Comm1ttees, signatory hereto,
as parties of the first part, and the employees of said carriers,
represented by the organizatiods, sighatory hereto, by their
respective duly authorized executives, on behalf of which em-
ployees requests for vacations have been made, as listed in
the Appendices, above identified, as parties of the second part,
and is to be construed as a separate agreement by and between
and in behalf of each of said carriers and its said employees
for whom such reguests have been made.

This agreement is executed as a result of the recommenda-
tions of the Emergency Board appeinted by the President of
the United States, September 10, 1941, and its report dated
November 5, 1941, respecting the vacation with pay dispute,
mediation proceedings between the parties with the participa-
tion and assistance of the Emergency Board and its supple-
mentary report of Detember 5, 1941,

ARTICLES OF AGREEMENT

1. Effective with the calendar year 1942, an annual vacation
of six (6) consecutive work days with pay will be granted
to each employee covered by this agreement who renders com-
pensated service on not less than one hundred sixty (160) days
during the preceding calendar year,

2. Subject to the provisions of Section 1 as to qualifications
for each year, effective with the calendar year 1942 annual
vacations with pay of nine and twelve consecutive work days
will be granted to the following employees, after iwo and
three years of continuous service respectively:

(a) The following described employees if represented by
the Brotherhood of Railway and Steamship Clerks, Frexght
Handlers, Express and Station Employees:

(1) Clerks (clerical workers and machine operators)
which classification for the purposes of this agreement
shall be construed to also include the occupations here-
after named—Agents and assistant agents; traveling audi-
tors, traveling freight claim agents and adjustors, traveling
time adjustors or traveling checkers, traveling accountants
and traveling car agents; storekeepers, assistant store-
keepers and supply car storekeepers, station masters and
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assistant station masters; supervisors and assistant stuper-
visors; baggage agents and assistant baggage agents; gen-
era} foremen and assistant general foremen, foremen and
assistant foremen; fuel, lumber, tie, loss and damage, store.
" and material, transportation, icing and refrigeration, freight
and perishable, scale and material inspectors; car distrih-
utors; crew .dispatchers; ticket sellers; checkers, talley-
men, receivingmen and deliverymen, defined as clerks in
existing agreements; stockmen, stockkeepers, countermen
stationers and counter checkmen in stores departrment;
weighmasters; toll collectors; caboose supply checkers:
teletype operators.

. (2) Other office and station employees which classifica-
tion shall include the occupations hereafter named by
whatever payroll title designated, but no others; Gang' -
foremen other than those paid on differential hourly or
tonnage basis; office boys, messengers and chore boys:
train announcers; gatemen; train and engine crew callers;
telephone switchboard operators; elevator operators; ma-
trons and watchmen in office buildings; operators of office
or station equipment devices or appliances such as thosge
for duplicating letters and statements, perforating papers, °
adjusting dictating machine cylinders, numbering claims
and other papers; employees engaged in assorting, check-
ing or filing tickets, waybills, claims, pay and time checks, -
car movements, per diem or other checks, freight claims, -
dray tickets, requisitions, tickets or wayhills against re-
ports; employees engaged exclusively in gathering and
distributing or delivering mail.

(b) Employees represented by the Order of Railroad Téle:
graphers, except custodians, cavetakers, and small non-tele-
graph agents.
3. The terms of this agreement shall not be construed to:

deprive any employee of such additional vacation days as he
may be entifled to receive under any existing rule, under-.
standing or custom, which additional vaecation days shall be
accorded under and in accordance with the terms of such
existing rule, understanding or custom. Y

4, (a) Vacations may be taken from January 1st to De-
cember 3Jist and due regard consistent with requirements of
service shall be given to the desires and preferences of th
employees in seniority order when fixing the dates for their
vacations, "

The local committée of each organization signatory hereto’
and the representatives of the Carrier will cooperate in
assigning vacation dates. . :

(b) The Management may upon reasonable notice: (of thifty
(30) days or more, if possible, but in no event less thaj
fifteen (15) days) require all or any number of employees
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in any plant, operation,;'or facility, who are entitled to vaca-
tions to take vacations at the same time.

The local committee of each organization affected signatory
hereto and the proper representative of the carrier will co-
operate in the assignment of remaining forces.

5. Each employee who is entiiled to vacation shall take same
at the time assigned, and, while it is intended that the vaca-
tion date designated will be adhered to so far as practicable,
the management shall have the right to defer same provided
the employee so affected is given as much advance notice as
possible; not less than ten (10) days’ notice shall be given
except when emergency conditions prevent. If it becomes
necessary to advance the designated date, at least thirty (30)
days’ notice will be given affected employee. -

1f a carrier finds that it cannot release an employee for a
vacation during the calendar year because of the requirements
of the service, then such employee shall be paid in lien of the
vacation the allowance hereinafter provided.

6. The carriers will provide vacation relief workers but the
vacation system shall not be used as a device to make un-
necessary jobs for other workers, Where a vacation relief
worker is not needed in a given instance and if failure to pro-
vide a vacation relief worker does not burden those employees
remaining on the job, or burden the employee after his réeturn
from vacation, the carrier shall not be required to provide
such relief worker.

7. Allowances for each day for which an employee is en-
titled to a vacation with pay will be calculated on the follow-
ing basis: . !

(a) An employee having a regnlar assignment will be paid
while on vacation the daily compensation paid by the carrier
for such assignment. . ) ‘

{b) An employee paid a daily rate to cover all services
rendered, including overtime, shall have no deduction made
from his established daily rate on account of vacation allow-
ances made pursuant to this agreement.

. {c) An employee paid a weekly or monthly rate shall have

1o deduction made from. his compensation on account. of vaca-
. tion allowances made pursuant to this agreement.

(d) An employee working on a piece-work or tonnage basis

. will be paid on the basis of the average earnings per day. for
the last two. semi-monthly periods preceding the - vacationy

- during which. two periods- such employee worked on as many:

.as sixteen (16) different days. : .

() An employeeé not covered by paragraphs (a), (b}, (c);
or (d) of this section will ‘be paid cn the basis of the average:
-daily straight time compéensation earned in the last pay period-

- preceding the Vacation during which he performed service:-
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8. No:vacation with pay or payment in lieu thereof will be

due an employee whose employment relation with a Carrier has
terminated prior to the taking of his vacation, except that

employees retiring under the provisions of the Railroad Retire- -

ment Act shall receive payment for vacation due.

9. Vacations shall not be accumulated or carried over from
one vacation year to another,

10. (2) An employee designated to fill an assignment of an- ..
other employee on vacation will be paid the rate of such assign-

ment or the rate of his own assignment, whichever is the
greater ; provided that if the assignment is filled by a regularly
assigned vacation relief employee, such employee shall receive
the rate of the relief position. If an employee receiving graded

rates, based upon length of service and experience, is designated - -

to fill an assignment of another employee in the same occupa-
tional classification receiving such graded rates who is on
vacation, the rate of the relieving employee will be paid.

{(b) Where work of vacationing employees is distributed
among two or more employees, such employees will be paid their
own respective rates. However, not more than the equivalent
of twenty-five per cent of the work load of a given vacation-
ing employee can be distributed among feliow employees with-
out the hiring of a relief worker unless a larger distribution of
the work load is agreed to by the proper local union committee
or official. -

(c) No_employee shall be paid less than his own normal
compensation for the hours of his own assignment because of
vacations to other employees.

11, While the intention of this agreement is that the va ;
tion period will be continuous, the vacation may, at. th
of an employee, be given in installments if ‘the mana gethent: cond

sents thereto. - .

12. (a) Except as otherwise provided in this agreement a
carrier shall not be required to assume greater expense because
of granting a vacation than would be incurred if an employee
were not granted a vacation and was paid in lieu therefor under
the provision hereof. However, if a relief worker necessarily
is put to substantial extra expense over and above that which
the regular employee on vacation would incur if he had re-
mained on the job, the relief worker shall be compensated in
accordance .with existing regular relief rules.

(b): As employees exercising their vacation privileges will

be compensated under this agreement during their absence on

vacation, retaining their other rights as if they had remained
at work, such absences from duty will not constitute “vacan-
cies” in their positions undet any agreement. When the position
of a vacationing employee is to be filled and regular relief
employee is not utilized, effort will be made to observe the
principle of seniority. .
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{c) A person other than a regularly assigned relief employee
temporarily hired solely for vacation relief purposes will not
establish senfority rights unless so used meore than 60 days in
a calendar year. If a person so hired under the terms hereof
acquires seniority rights, such rights will date from the day
of original entry into service umless otherwise provided in
existing agreements.

13. The parties hereto having in mind conditions which
exist or may arise on individual carriers in making provisions
for vacations with pay agree that the duly authorized repre-
sentatives of the employees, who are parties to one agreement,
and the proper officer of the carrier may make changes in
the working rules or enter into additional written understand-
ings to implement the purposes of this agreement, provided that
stch changes or understandings shall not be inconsistent with
this agreement. :

14. Any dispute or controversy arising out of the interpre-
tation or application of any of the provisions of this agreement
shall be referred for decision to a committee, the carrier mem-
bers of which shall be the Carriers’ Conference Committees
signatory hereto, or their successors; and the employes members
of which shall be the Chief Executives of the Fourteen Or-
ganizations, or their representatives, or their successors, Inter-
pretations or applications agreed upon by the carrier members
and employee members of such committee shall be final and
binding upon the parties to snch dispute or controversy.

This section is not intended by the parties as a waiver of
any of their rights provided:in the- Railway Labor Act as
amended, in the event committee provided in this section fails
to dispose of any dispute or controversy.

15. Subject to confirmation as tmay be required by the labor
organizations, signatory herecto, and when so confirmed, this
agreement shall be effective Janaary 1, 1942, and shall be in-
corporated in existing agreements as a supplement thereto, and
be in full force and effect for a period of two (2) years from
that date and continue in effect thereafter subject to not less
than six (6) months’ notice {which notice may be served in
1943 or in any subsequent year) by any carrier or organization
party hereto, of desire to change this agreement as of the end
of the year in which the notice is served.

When such notice is served, the proceedings shall be under
the provisions of the Railway Labor Act, amended.

16. .'This agreement is.subject to approval of court with
respect to carriers in hands of rcceivers or trustees.

17. The counter request of the Western Carriers made in
May, 1940, for a ten per cent reduction in the existing rates
.of pay of certain employees,-as such carriers and employees
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are designated in Appendix “B” attached hereto, is hercby
withdrawn.,

SIGNED AT CHICAGO, ILLINOIS This 17th Day af
December, 1941,
For the participating carriers listed in
Appendix (a):
JNO G. Warees, Choirman
H. D. Bareer
J. W. Smrre
E. B. Perry
C. W. Van Hoew -

For_ the participating carriers listed in
Appendix (B):

J. H. Avperory, Chairman

C. R. Younc

M. ). BYrNES

For the participating. carriers listed in
Appendix (C):

C. D. Macgav, Chatrmon

L. L. MortON

J. B, Parnisy

C. G. SmLEY

For the employees represented.'by the partici-
pating labor organizations:
The Order of Railroad Telegraphers

V. 0. GARDNER, President

In&rnatioml Associah'on:of Machiﬁists
H. J. Carr, General Vice-President-

International Brotherhood of Boilermakers,
Iron Ship Builders and Helpers of America
Cuas. J. MacGowaR,
International - Vue-Pressdem

International Brotherhood of BIacksmlths
Drop Forgers and- Helpérs ‘

JomN PELKOFER, Gmeral Vwe~Pre.s-zdent

Sheet Meta.l Workers Intematlonal
. Association

T M Wtcrcmm" General Vice-President
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International Brotherhood of Electrical
Workers
J. J. DuFry, Vice-President

Brotherhood Railway Carmen of America
Fetix H. KNIGHT, General President

International Brotherhood of Firemen, Oilers,
Roundhouse and Railway Shop Laborers

GeorGE WRIGHT, Vice-Presideni

Brotherhood of Railway & Steamship Clerks,
Freight Handlers, Express and Station Em-
ployees

Gro. M. Harrisor, Grand President

Brotherhood of Maintenance of Way
Employees
E. E. MurivMan, President

Brotherhood of Ra.llroad Signalmen
of America

A, E. Lyon, Grand President

National Organization Masters, Mates & Pilots
of America
James J. DELAREY, National President

National Marine Engineers’ Beneficial
Association
S. J. Hocan, National President

International Longshoremen’s Association
J. P. Rvan, Internotional President

B. M. JEweLr, Chairman
Fourteen Participating Labor Organizations.

(The appendices aitached to the original
agreement are noé here reproduced.)
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INTERPRETATIONS
DATED JUNE 10, 1942.

In connection with the Vacation Agreement dated Chicago,
Illinois, December 17, 1941, the following interpretations have
been agreed to:

GENERAL.

After the basic interpretations have been disposed of, it may
be necessary to agree upon some questions and answers in
order to make clear to those, other than members of the re-
spective committees, the proper application of this Vacation
Agreement. Whether or not this shall be done is a matter for
determination in the light of developments.

Inasmuch as there are so many matters about which we dis-
agree, in the interest of agreement, the parties have agreed to
present to the referee agreements herein evidenced. In so
presenting them, jt is agreed that the referee is requested not
to use such agreements for the purpose of interpreting any
article or section of the Vacation Agreement which may be in
dispute, as these agreements are made without prejudice.

PREAMBLE

The Vacation Agreement is a separate agreement by and
between, and in behalf of each carrier and each group of its
employees, as shown by the appendices attached thereto, for
whom a request was made. .

Article 1

The dayé referred to in the term “not iess than 160 days”
must be— : .

{a) days under one rules agreement with one organization,
ot one rules -agreement with two or more federated organi-
zations parties to the Vacation Agreement which were parties
to such rules agreement on a particular carrier, which carrier
and employees were both listed in appendices to the Vacation
Agreement, or

(b) days under two or more rules agreements with ome

- organization, or one federation of organizations, party to the
Vacation Agreement which was party to such rules agree-

ments on a particular carrier, which carrier and employvees

-were both listed in appendices to the Vacation Agreement.
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(c) Where employees of a joint facility or operation
periodically become subject to agreements with different
carriers, the change from an agreement with one carrier to
an agreement with the same organization with another car-
rier shall not affect the vacation status of employees of such
joint facility or operation.

_(d) Except as above provided, an employee cannot com-
bine days under more than one rules agreement,

Article 2

If pecessary, individual managements and individual com-
mittees may meet for the purpose of disposing, if possible, of
the question of what comstitutes “small non-telegraph agents”
under the terms and for the purposes of the Vacation Agree-
ment alone.

Article 3

This article is a saving clause; it provides that an employee
entitled, under existing rule, understanding, or custom, to a
certain number of days vacation each year, in addition to those
specified in Articles 1 and 2 of the Vacation Agreement, shall
not be deprived thereof, but such additional vacation days are
to be accorded under the existing rule, understanding, or cus-
tom in effect on the particular carrier, and not under this
Vacation Agreement.

If an employce is entitled to a certain number of days vaca-

tion under an existing rule, understanding, or custom on a -

particular carrier, and to no vacation under this Vacation
Agreement, such vacation as the employee is entitled to under
such rule, understanding, or custom shall be accorded under
the terms thereof,

Article 5

As the vacation year runs from January 1 to December 31,
payment in lieu of vacation may be made prior to or on the
last payroll period of the vacation year; if mot so paid, shali
be paid on the payroll for the first payroll period in the January
following, or if paid by special roll, such payment shall be
made not later than during the month of Januvary following the
vacation year.

Article 7

Article 7{a) provides:

“An employee having a regular assignment will be paid
while on vacation the daily compensation paid by the carrier
for such assignment.”

This contemplates that an employee having a regular assign-
ment will not be any better or worse off, while on vacation, as

[12]

to thp daily compensation paid by the carrier than if he had
remained at work on such assignment, this mot to include
casual or unassigned overtime or amounts received from others
than the employing carrier.

Article 8

Within the application of Article 8:

(1) An employee’s employment relation is not terminated
when (a) laid off or cut off on account of force reduction if

‘he maintains rights to be recalled; or (b} on furlough or leave

of absence; or (¢) absent on account of sickness or disability.

(2) An employee, who loses his seniority because of moving
from one seniority roster or seniority district to another estab-
lished under one rules agreement made with one organization
or with two or more federated organizations or under two or
more rules agreements made with one organization or federa-
tion of organizations parties to the Vacation Agreement, shall
not be deemed to have terminated his “employment relation”
under this article. :

Signed at Chicago, Iilinois, this 10th day of June, 1942.
For the participating carriers listed in
Appendix (A):
H. D. Baregr, Chairmen
Conference Committee—Eastern Raflroads

For the participating carriers listed in
Appendix (B):

M, J. Byrwes, Chairman

Conference Committee Western Railways

For the participating carriers listed in
Appendix (C):
C. D. Mackay, Chairman

Conference Committee of Southeastern
Railroads

For the employees represented by the partici-
pating labor organizations:
B. M. JeweLr, Chairman

FPourteen Participating Labor
Organizations

(13]

/



INTERPRETATIONS
DATED JULY 20, 1942,

In connection with the Vacation' Agreement datéd .Chicago,
Illinois, Decethber 17, 1941, the following interpretations, in
addition to the interpretations evidenced by the agreement as
to. interpretations dated . June 10, 1942, have been agreed to
subject to the understanding as expressed under the heading
“GENERAL” of the interpretations of June 10, 1942, which
is herewith included by reference,

:ARTICLE 4 .

Question 1: Meaning and intent of the second paragraph of
Article 4(a)?

Answer: The second paragraph of Article 4(a) requires co-
operation between local committees of each signatory organiza-
tion and representatives 6f carriers in assigtiing vacation dates.
To carry out this cooperafive assignment of vacdtion dates, a
list wil]l be prepared showing the date assigned to each employee
entitled to a vacation, and this list will be made available to
the local committee of the signatory organizations; such por-
fioh of any list as may be necessary for the information of
particular employees will be made available to them in the
clstomary masner,

ARTICLE 5

Question 1: May an employee at his option forego the taking
of a vacation, remain at work and accept pay in lieu thereof?

Answer: No.

ARTICLE 8 .

Question 1: Is-an employes, who has qualified for a vacation
and who enters the armed service of the United Nations prior
to taking his vacation, retaining his seniority, entitled to pay-
ment in lieu thereof? T

Answer: Yes,
ARTICLES 7 AND 8
Question 1: Is an employee who is qualified for vacation and
who, before his wacation is-taken, either while on furlough,
15




on leave of absence, or through understanding with manage-
ment, accepts another position with the same carrier, which
position is not covered by the rules agreement applying to his
former assignment, but who retains his senjority in his former
class, entitled to the vacation as qualified for or payment in
lieu thereof?

Answer: It is agreed that such an employee would be entitled
to vacation or payment in lien thereof, such payment to be
made under the provisions of Article 7(e). This means that
such employee would receive no more vacation pay than he
would have received had he taken vacation while on the posi-
tion last held by him which was covered by the Vacation

Agreement.

The foregoing will not apply, howevet, should such employee
be granted a vacation or payment in leu thereof in his new
occupation on a basis as favorable as to pay as though granted
under the provisions of this agreement.

ARTICLES 10 AND 13

Question 1: The words “regularly assigned vacation relief em-
ployee” are used in Article 10(a). The words “regular relief
employee” are used in Article 12(b). The words “regularly
assigned relief employee” are used in Article 12(¢). Do these
terms refer to different types of employees than are referred
to by the terms “vacation relief workers” as used in Article 6,
and “relief worker” as used in Articles 10(b) and 12(a)?

Answer: It is agreed that the terms “vacation relief workers,”
as used in Article 6, and “relief workers” as used in Articles
10(b) and 12(a), describe in general terms all persons who fill
the positions of vacationing employees. The terms used in
Articles 10(2), 12(b), and 12{c) are more restrictive and
describe only those persons described generally in_ Articles 6,
10(b), and 12(a) who are assigned to regularly fill positions
of absent employees. It is agreed that under Article 13 of the
Vacation Agreement it may be desirable to negotiate special

arrangements and rates for the establishment of regular relief’

positions to relieve certain employees while on vacation.

ARTICLE 10(b)

Question 1:Does the word “hiring” in Article 10(b) con-
template that the relief worker referred to must be a newly
hired employee?

Answer: No. This word may be interpreted and should be
applied as though it read “providing” or “furnishing” a relief

[16]

worker, I}i does not require that a relief worker necessarily be
a newly hired employee,

Signed at Chicago, Illinois, this 20th day of July, 1942,
For the participating carriers listed in
Appendix (A):
H. D. Barser, Chairman
Conference Committee—Eastern Railroads

For the participating carriers listed in
Appendix (B):

M. J. Byrwes, Chairman

Conference Committee Western Railways

For the participating carriers listed in
Appendix (C):
C. D. Macgay, Chairman

Conference Committee of Southeastern
Railroads

For the employees represented by the partici-
pating labor organizations:

B. M, JeweLL, Chairman
Fotirteen Participating Labor
Qrganizations

(171




: : AWARD OF REFEREE
' IN THE MATTER OF A CONTROVERSY

Between the

FOURTEEN COOPERATING RAILROAD
LABOR ORGANIZATIONS

and

THE CARRIERS

INVOLVING INTERPRETATION AND APPLI-
CATION OF THE VACATION AGREEMENT
OF DECEMBER 17, 1941

Referee—Wayne L. Morse

Washington, D. C.
November 12, 1942

' 1. INTRODUCTION

The parties to this dispute signed an agreement on December
17, 1941, providing for the terms and conditions governing and
regulating vacations of the employees, The execution of the
vacation agreement of December 17, 1941, was the culmination
of several months of collective-bargaining negotiations, hear-
ings hefore an Emergency Beard, mediation proceedings, and,
finally, decision by a referee.

All of the proceedings which led up fo the vacation agreement
of December 17, 1941, bear a very direct relationship to the
problems presented fo the referee in the instant case because
they circumscribe the surrounding facts. and circumstances out
of which the vacation agreement was evolved. ;

On May 20, 1940, employee representatives served notice in
writing on each of the carriers of a collective-bargaining de-
mand for the adoption of a specific vacation plan set forth in
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the notice. The carriers were unwilling to grant the vacation
request, and mediation under the auspices of the National
. Mediation Board followed.

The parties were unable to settle the vacation dispute in
mediation, and the issue, along with several others, was finally
submitted o an Emergency Board appeinted by the President
on September 10, 1941, This Board in its report to the Presi-
dent on November 5, 1941, recommended a vacation plan pro-
viding a six days’ vacation with pay to all employees in the
fourteen cooperating organizations who work substantially
throughout the year?

The organizations of railway employees refused to accept the
recommendations of the Emergency Board as a basis for set-
tling their disputes with the carriers, The President thereupon
reconvened the Emergency Board for the purpose of hearing
any new evidence which the parties might wish to offer and for
the additional purpose of serving as a special board of media-
tion if the parties so desired. The Board’s offer to serve as a
special mediation board was accepted by the parties, with the
result that on December 1, 1941, they reached a mediation set-
tlement of their differences. This settlement has become kn’own
in the industry as the “Washington Mediation Settlement.

The provisions of the settlement were set forth in a report
of the Emergency Board to the President under date of Decem-
ber 5, 1941. Although the Washington mediation agreement
did not finally determine the vacation issue, it did provide a
basis for a final settlement. Thus the Emergency Board’s
December 5, 1941 report to the President sets forth the follow-
ing mediation agreement between the parties on vacations:

“That the recommendation in the report of November 5,
1941, that there shall be a vacation of 6 consecutive work-
days with pay for all employees in the fourteen cooperating
organizations who work substantially throughout the year,
or who are attached to the industry as a result of reasonably
continuous employment, shall be approved, with the additional
provision that employees in the clerk and telegrapher classi-
fications who have given 2 years of service shall receive a

' 9-day vacation with pay, and those who have a record of 3
years of service or more shall receive an annual vacation of
12" days with pay. The parties shall agree that the details
covering the rules, conditions, and arrangements which shall
govern the granting of vacations shall be worked out by
the parties in regotiations immediately following the accept-
ance of the mediation settlement. .

“The parties shall agree with the Eme{gency Board that

if they are unable to reach an agreement within a reasonable ’

time upon all the details of the vacation proposal, they will

IDetails of the vacation plan recommended by President’s Emergency
Board are set forth on pages 56 to 61 of its report. -
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submit all disagreements to a member of the Board selected
by them, or to some other third party agreed to by them, for
final settlement, They shall agree that the decision of any
such referee shall be binding upon them as to vacation
arrangements and as to the formula which shall determine
what particular employees shall receive vacations.”

Following the Washington mediation settlement, the repre-
sentatives of the parties proceeded to Chicago, where they held
further conferences and negotiations on the vacation problem,
However, they were unable to settle their differences in nego-
tiations between themseives, and hence on December 10, 1941,
in accordance with the Washington mediation settlement, they
selected the writer to serve as referce of the dispute and render
a decision which would be binding upon both parties, Hearings
were held before the referee, and on December 17, 1941, he
issued an award containing the terms of the vacation agree-
ment which, in his opinion, should be accepted by the parties in
settlement of the vacation dispute,

It is to be noted that at the December, 1941, hearings before
the referee the parties submiited an exhibit setting forth in
parallel colutnns their respective proposals on the several sec-
tions of a vacation contract. The exhibit showed that they had
reached complete agreement on many of the sections of a vaca-
tion contract, and hence the referee approved and adopted each
section which the exhibit showed the parties had agreed to in
substance, As to those sections in regard to which the -parties
had been umable to reach an agreement, the referee either
adopted the proposal of one of the parties or rewrote such a
section in accordance with what he thought the section should
contain in light of the record subinitted to him.

Article 14 of the vacation agreement was written and ap-
proved by the parties themselves, and reads as follows:

“14. Any dispute or controversy arising out of the inter-
pretation or application of any of the provisions of this
agreement shall be referred for decision to a committee, the
carrier members of which shall be the Carriers’ Conference
Committees signatory hereto, or their successors; and the
employee members of which shall be the Chief Executives of
the Fourteen Organizations, or their representatives, or their
successors. Interpretations or applications agreed upon by
the carrier members and employee members of such commit-
tee shall be final and binding upon the parties to such dispute
or controversy.

“This section is not intended by the parties as a waiver of
any of their rights provided in the- Railway Labor Act as
amended, in the event committee provided in this section fails
to dispose of any dispute or controversy.” v
The parties accepted the referee’s award of December 17,

1941, and on the same date signed the vacation agreemment con-
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tained therein. However, following the signing of the vacation
agreement of December 17, 1941, the Joint Carrier-Employee
Committee, which was charged under Article 14 of the agree-
ment with the responsibility of interpreting and applying it,
became deadlocked over a series of questions concerning the

meaning of the contract. Thereupon on June 10, 1942, the Cotn- |

mittee requested the National Mediation Board to nominate a
referee to conduct hearings and issue an award in settlement
of the disputed gquestions.

On June 17, 1942, the National Mediation Board nominated
the writer to serve as referee in the dlspi:]te, and the representa-
tives of the disputants notified the writer shortly thereafter
that they had accepted him as referee. On July 20, 1942, the
parties filed with the referec a jointly signed letter setting forth
the agreement of submission and the terms of reference which
were to govern the hearings before the referee, The letter
reads as follows:

“Chicago, Illinois
July 20, 1942

“Honorable Wayne L. Morse

¢/o War Labor Board

U. 5. Department of Labor Bldg.,

Washington, D. C.

“Dear Sir: .

“Dursuant to the understanding heretofore arrived at, as
expressed in Mr. Robert F. Cole’s letter to the undersigned
dated June 16, 1942, a copy of which you have, the parties
to the Vacation Agreement have prepared for submission the
questions upon which they are in dispute, together with the
statement of their positions, A copy of this document is
attached hereto.

“The parties have agreed that your decision upon the issues
herewith submitted shall be final and binding.

“The following documents will be filed with the referee at
the time of hearing:

“(1) The original report of the President’s Emergency
Board dated November 5, 1941, ‘

“(2) The Supplemental Report of the Emergency Board,
dated December 5, 1941,

“(3) The submission to you as referee of the terms of the
Vacation Agreement on December 10, 1941

“(4} Your award as referee in the matter of the Vacation
controversy dated December 17, 1941,

“(5) The Vacation Agreement dated December 17, 1941,

“(6) The interpretations, dated Jume ‘10, 1942, and July
20, 1942, by the parties hereto, of the Vacation Agreement,
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~ tions involving the langmage or terminology of

both of which are subject to the understanding as expressed
in the second paragraph under the heading ‘General’ of Inter-
pretations of June 10, 1942,

“(7) Letter of the parties to Honorable Robert F. Cole,
Secretary, National Mediation Board, dated June 10, 1942,

“(8) Mr. Cole’s reply of June 16, 1942, advising that you
had accepted the appointment as referce in the present dispute.

“In addition to the foregoing documents, which as stated
will be filed at the time of the hearing, the parties agree that
they may, if desired, refer in argument to the following
docurments :

“(a} The record on the issue of the Vacation case before
'ilsill’resident’s Emergency Board appointed September 10,

“(b) The briefs filed by the parties in that case with 'respect
to the Vacation issue. :

“(c} The record on the vacation isstue made on the rehear-
ing and reargument before the Emergency Board at Wash-
ington, D. C

“(d) The report of the Chairman of the Emergency Board
at the executive session held at the conclusion of the Media-
tion Proceedings in the Raleigh Hotel at Washington, D. C.

“In addition to all the foregoing, the parties reserve the
right at the hearings to file additional Hustrations under any
of the issues, to infroduce any evidence which they may deem
desirable, and fo argue the case.” Any briefs to be filed will
be filed at the beginning of the hearing.

" “In the submission of the case the parties will conform to
the wishes of the referee as indicated in the conference on
June 20, 1942, with respect to the procedute to be followed;
namely, that the record will be made on each issne separately.

“It is apreed that the presentation of evidence and argu-
ment will be opened as to each of the issues (not Articles)
alternately by the parties; the carriers wiil open as to the
first issue; the employes as to the second, ete.

“The patties request that the referee will afford to them
an opportunity, after the award has béen prepared and before
it is officially released, to take up with him questions or objec-
the award,
for the purpose of clarification, with the understanding that
further discussions or exceptions will be limited to matters
of terminology and not to substantive matters decided.

. “We understand that it is agreeable to you that the hear-
ings will be held in the Roosevelt Room of the Morrison

. Hotel, Chicago, Ilinois, beginning 10 a.m., July 28th, 1942.
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The parties have arranged for the services of a court re-
porter, who will supply the referee with daily transcripts of
the proceedings.

“Respectiully,

“For the Employes represented by the
Participating Labor Organizations:

(Signed) B. M. Jewell,
Chairman, .
Fourteen Participating Labor
Organizations,

“For the Participating Carriers:
(Signed) H. D. Barber,
Chairman, .
Coniference Committee—
Eastern Railroads

(Signed) M. ]J. Byrnes,
Chaiwrmuan, .
Conference Commitiee—
Western Railways

{Signed) C. D. Mackay,
Chairman,
Conference Committee—
Southeastern Railroads.”

Hearings were held at the Morrison Hotel, Chicago, Illinois,
from July 30, to August 2, 1942, following which the parties
were given iime in which to file supplementary memoranda,
exhibits, and briefs, the last of which reached the referee on
August 21, 1942, The parties submitted a very extensive record
in this case, consisting of 949 pages of transcript plus several
hundred pages of material in the form of briefs and exhibits.
‘This award 1s based upon the record made by the parties.

In view of the fact that most of the questions presented to
the referce involved disagreements as to what the parties in-
tended or meant when they used certain language in the agree-
ment of December 17, 1941, it became necessary for the referee
.in many instances to determine the meaning and _ntention of
the parties by examining the surrounding facts and circumstances
of the vacation -dispute from its inception in May, 1941, as
shown by the record. In doing so he applied the well-recognized
‘rule of contract construction; namely, when the terms of a
coniract are ambiguous or- their meaning uncertain, it is per-
missible to examine the surrounding faets and circumstances
which led up to the execution of the contract in determining
the intent of the parties.

Furthermore, it is to be remembered by the parties to this
dispute that in preparing this award, the referee drew upon his
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knowledge of the background of this dispute because it was
made clear to him by the parties that one of the primary reasons
for his being selected as referee was the fact that, as Chairman
of the President’s 1941 Emergency Board, he wrote the vaca-
tion section of the Board's report of November 5, 1941, medi-
ated the Washington settlement of December 1, 1941, and wrote
those sections of the vacation agreement of December 17, 1941,
which the parties had previously failed to settle for themselves
in negotiations. Thus, to the extent that any of the questions
presented in the instant case involved disagreements over the
meaning of sections written into the December 17, 1941 vaca-
tion agreement by the referee, the task of the referce in this
award simply became one of telling the parties what he meant
and intended by the language which he used in the December
17 agreement, To that extent, this award is one of clarification
as to the referee’s meaning as well as one applying the doctrines
of contract construction to the language of the parties,

In addition, the referee wishes to point out that this award is
not based upon any strict or literal interpretation of any section
of the agreement when in the opinion of the referee such an
interpretation would have done violence to the purpose of the
agreement or would have produced an unfair, inequitable, and
unreasonable result. The referee has adopted the same general
point of view in this case which he has enunciated in many
previous cases insofar as the interpretation of collective-bar-
gaining contracts is concerned.

Thus, he has stated:

“It is well recognized that in interpreting and applying
collective-bargaining contraets, boards of arbitration should
endeavor to avoid inflicting unreasonable hardship tpon either
party to the contract. Harmonious industrial relations are
not promoted by insisting upon a literal interpretation of a
contract when such an interpretation will result in unfairness
or unreasonable hardships. An insistence upon applying ‘the
pound-of-flesh philosophy’ simply does not promote sound
industrial relations or result in maximum production.”

To the same effect in another decision this referee has stated :

“Labor disputes can seldom be settled on a fair and equita~
Ble basis, productive of harmonious labor relationships -and
conducive to maximum production by resorting to the legal-
isms and technicalities of -contract law . . Arbitration
boards and courts are not prone, and rightly so, to apply the
strict rules of contract comstruction to such collective-bat-
gaining agreements when it is clear from the record of a
given dispute that the application of technical legal rules of
construction would do violence to the intention of the parties
and defeat the very purpose of the collective-bargainifig

;agreement; namely, the promotion of harmonious labor
relations.” : .
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The referee is frank to say that as he listened to the presenta-
tion of the case by the parties and studied the written record he
formed the impression that both sides to this dispute seemed to
have lost sight of the primary purpose of the vacation agree-
ment; namely, to give a vacation with pay each year to the
employees involved in the dispute. It certainly was not the
intention of the parties originally to make it as difficult - as
possible for employees to get 2 vacation, nor was it their inten-
tion to make the vacation grant as great a burden upon the

carriers as possible, Vet it appeared to the referee that as the

parties became more and more involved in their prolonged nego-
tiations over the application of the vacation agreement, they
became more formalistic in their demands upon each other and
more insistent upon what they considered were their technical
and literal rights insofar as interpreting and applying the agree-
ment was conterned. 'Thug, by the time the dispute reached this
referee for determination, the parties seemed to be firmly con-
vinced that each of the sections of the agreement in dispute
was subject to one—and only one—interpretation; namely, the
one each partisan insisted upon.

As is common fo all such disputes, the interpretations insisted
upen by the partisans to the dispute were motivated primarily
by their selfish, or at least biased, interests. It is not to be
expected, under such circumstances, that even an interpretation
by a non-partisan referee will be much more convincing than
the interpretation advanced by an opposing partisan. However,
in this instance the referee’s findings will at least have the
advantage of non-partisanship based upen the impartial view-
point of an outsider who is convinced that labor disputes should
be settled on the basis of principles of ordinary common sense
and well-recognized doctrines of equity. The rcferee believes

that the following decisions on the several questions submitted .

by the parties constitute a fair, reasonable, and equitable settle-
ment of this dispuite.

Ii. DECISION

A. Referee’s Answers to Questions
Raised Under Article 1 of the Vacation Agreement

Article 1 of the vacation agreement reads:

«1. Effective with the calendar year 1942, an annual vaca-
tion of six (6) comsecutive work days with pay will be
granted to each employee covered by this agreement who
renders compensated service on not less than one hundred

sixty (160) days during the preceding calendar year.”
Question No. 1: Meaning and intent of the words “consecu-
tive work days.”

The parties disagree as to the meaning and intent of the words
in the article “consecutive work days.”
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Carriers’ Contention: e

It is the contention of the carriers that the disputed words
should be interpreted to mean: ‘

“any consecttive days covered by an employee’s assign-
ment upon which he would have worked had he not been on
vacation, and this regardless of whether his assignment is.
for a full eight hour day or less. In other words, the carriers’
position is the consecutive work days mean days covered in
the employee’s regular assignment as distinguished from days
upon which he may be called or notified to work when there
is no regular assignment to work.”

Labor's Contention: .
The labor organizations, on the other hand, contend thai:

#The words ‘work days’ should be interpreted and ap-
plied in accordance with the respective rules agreements, or
recognized practice thereunder, For example; the rules
agreements generally provide that eight consecutive hours,
exclusive of the meal period, shall constitute a day's work.
In such cases it is clear that a ‘work day is a day of eight
hours, Likewise where less than eight hotrs is a recognized
day’s work, as in certain offices, this would be 2 work day.
The ‘work day’ does not include Sundays {or assigned rest
days), or holidays on which an employee is assigned to work
less than a full work day—such as an hour or two—and is
paid only for such service and not for a full day, but does
include Sundays (or assigned rest days), or holidays on
which an employee is regularly assigned to work a full day.

. “The word ‘comsecutive’ should be interpreted as requir-
ing that the ‘work days’ should be continucus aud uninter-
rupted, except for Sundays (or assigned rest days) or
holidays on which an employee is not regularly assigned to
work a full day.” '

Referce’s Decision:-

It is the opinion.of the referee that the words “consecutive
work days” refer to days on which a full day’s work is per-
formed and not a partial day’s work. However, it is to be
distinctly understood that in overruling the carriers’ position

‘on this question, the referee does not adopt the employees’

contention that the phrase “work days” should be interpreted
and applied in accordance with the respective rules agreements
or recognized practice thereunder. It is the view of the referce
that the rules agreements are entitled to some consideration in
determining what the parties intended by the words “work
days,” but they certainly are not controlling.

When one reads the entire vacation agreement, keeping in
mind its primary purpose of providing the employees with a
vacation with pay from their work, it becomes clear that it
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was contemplated by the parties that the vacation days should

be measured and paid for in terms of a full day’s work of eight

hours, except in those instances in which less than eight hours
is recognized in the industry as a full day’s work., It would
not be fair or reasonable to include Sundays (or assigned rest
days) or holidays on which an employee is assigned to work
‘less than a full work day and is paid for less than a full day,
when figuring the six consecutive work days under Article 1.

The carriers asked the referee for a ruling on the following
illustration

“An employee entitled to a six day vacation is assigned to
work eight hours per day, six days per week, and by assign-

ment to work three hours on Sunday; vacation of such

employee commenced on Wednesday. Under the carriers’
contention, such employee’s vacation would extend from
Wednesday to Monday, inclusive, His six consecutive days
would include the Sunday, even though assigned for less
than a full day.”

It is the referee’s ruling that under the foregoing carriers’
illustration the Sunday should not be included within the six-
consecutive-work-days formula of Article 1 because the em-
ployee does not work a full work day on Sunday. Hence, under
the illustration, the employee's vacation should extend from
Wednesday to Tuesday, inclusive; but of course the employee
would receive only six days’ pay, although he would be away
seven days,

In view of the language of Article 7 of the vacation agree-
ment, it would be grossly unfair to subject Article 1 to any
other interpretation, because if the Sunday under the carriers’
illustration were counted within the six-consecutive-day for-
mula, the employee would not receive a six-day vacation with pay
but only approximately a five and one-half day vacation
with pay.

This referee is satisfied that it was not contemplated by the
parties when they signed the agreement of December 17, 1941,
that the parties intended or meant anything else by the phrase
“six consecutive work days” than six consecutive full work
days, and he hereby rules accordingly.

Question No. 2: Meaning and intent of the words “renders-

compensated service.” .

Cérriers' Contention: .
The carriers interpret these words to mean:
~“that to be considered as a day upon which compensated
service is rendered, an employee must both work and receive
..compensation, and that the term would not embrace days for
- which the employee was compensated but upon which he per-
. formed no service. -
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“IlNustration: An employee performs 150 days of com-
pensated service in a given year. During the year he was sick
and was allowed compensation for twelve days. The carriers
contend that, as this employee rendered compensated service
on only 150 days, he is entitled to no vacation in the succeed-
ing year.”

Labor’s Contention:
It is the contention of the labor organizations that:

“The words ‘renders compensated service’ should be inter-
preted and applied as to include all and any compensation
received from the employing carrier for time paid for. ‘The
application of the langnage is not confined to work actually
performed.

_ “For example; compensation paid for any of the follow-
ing is included:

“(a) Time paid for on account of standby or subject to
call service where the employee does not actually work, but
holds himself subject to call.

“(b) Time for which an employee is paid while off duty
account of illness.

“(¢) Time for which an employee is paid while off account
of injury. .

“(d) Time for which an employee is paid when excused
from duty.

“{e) Time paid for while employee is on vacation with
pay.

“(f) Time paid for while employee is absent from regular
duty attending court, investigations or hearings on instruc-
tions of the carrier. -

“(g) Time paid for because of suspension or dismissal.

“(k) Time paid for in settlements made because of im-
proper application of rules agreements.

“(1) Time for which an employee is paid on Sundays (or
assigned rest days) or holidays, but does not actually work.”

Referee's Decision:

It is the decision of the referee that the interpretation of the
words “renders compensated service” as advanced by the labor
organizations cannot be sustained. The meaning of the words
themselves does not support the employees’ position. Further-
more, the surrounding facts and circumstances which led up to
the adoption of Article 1 on December 17, 1941, by the referee
do not support the employees’ interpretation “of the disputed
words, The November 5, 1941, report of the Emergency Board
provided that “any employee who works; sickness and injury
excepted, not less than 60 percent of the tatal work hours per

[291




vear calculated on the basis of a 48-hour week, shall be entitled
to a six-day vacation with pay.”

-At the Washington mediation hearings in December, 1941,
representatives of the employees- objected strenuonsly to the
60-percent-of -the-total-work -hours-per-year formula as a
method of determining eligibility for vacations, They pointed
out that the formula when figured in terms of 8-hour days
would require approximately 187 days of work and that such a
requirement would exclude a very large number of employees
from the vacation privilege.

This referee recalls distinetly that representatives of the
employees expressed the view many times at the Washington
mediation sessions that the vacation-eligibility yardstick
shotild be expressed in terms of days and that the maximum
days of service required should be 160.

At the Chicago hearings on December 10, 1941, the rei-
eree decided in favor of the 160-days-of-service yardstick for
determining vacation eligibility, and he approved and
adopted the language proposed by the employees as set out
in Article 1 of the vacation agreement of Décember 17, 1941,

It is true that the lariguage proposed by the employees and
approved by the referee contained the words “renders compen-
sated service on not less than 160 days during the calendar
year.” But it certainly was not made clear to the referce
that the employees were using the words “renders compen-
sated service” in any technical sense or with the intent of
making the test of vacation eligibility the days for which
the employees received compensation rather than the days
on which they rendered service or worked. If the represen-
tatives of the employees had advanced any such contention
on December 10, 1941, it would have been rejected then
just as it is rejected now, because the referee never intended
to adopt any such formula as is now argued for by the em-
ployees.

When he approved the language “renders compensated
service on not less than 160 days” he gave to that language
its ordinary and literal meaning; namely, the performance
of service or work on not less than 160 days for which com-
pensation is paid. The interpretation now advanced by the
employees would make the modifier “compensated” the con-
trelling word in the clause, whereas, in accordance with all
rules of grammatical construction, it is obvious that the word
“service” is the controlling word. Thus the test is whether
or not the employee renders service on not less than 160
days for which he is compensated.

It is not fair or reasonable to assume that the parties con-
templated that an employee’s eligibility for a vacation was
to be measured in terms of the compensation which he re-
ceived from the carrier figured on the basis of days, but
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rather that his eligibility for a vacation was to be deter-
mined on the basis of the number of days of service which
he rendered the carrier during the preceding calendar year,
and for which days of service he received compensation.
Hence, if he performed a minimum of 160 days of service for
which he was compensated, he became eligible for a vaca-
tion.

It should be kept in mind that one of the main arguments
for granting vacations at all is that American workmen who
work a large share of the work days of the year deserve
for themselves and their families the many benefits which
flow from a vacation. Vacation plans generally adopt the
principle of either a percentage of work hours per year
or a minimum number of work days per year as the test
for determining vacation eligibility.

Viewed from the standpoint of the general practice in
determining vacation eligibility, it is a very novel theory
which is advanced by the employees in this case -that the
counting of days on which no actual service is rendered but
for which compensation, for sotne reason or another, is paid
by the carriers should be included as part of the fotal days
required for the granting of a vacation. Certainly the burden
of supporting any such theory rested upon the employees
and the responsibility for the ambiguity in Article 1 must
be assumed by the employees, because the language was
proposed by them and not by the carriers or by the referee.

It is a well-recognized doctrine of contract comstruction
that when such an ambiguity arises, the words in dispute
are to be used in light of their ordinary and common-usage
meaning, and not in any technical or trade sense unless the
surrounding facts and circumstances make clear that the
parties intended the words to be applied in a technical or
trade-usage sense. In this instance the common and ordi-
nary meaning of the words “renders compensated service”
permits of only one interpretation; namely, that it was in-
tended that an employee should be required to perform or
render service or work for which he was compensated on
not less than 160 days during the preceding calendar year
before he would become eligible for a vacation subject to
the exemptions discissed later.

Although this referee rejects the interpretation which the
employees place upon the words “renders compensated
service,” he does not accept in full the interpretations placed
upen the words by the carriers. It is his opinion that the
interpretations of the carriers are too strict and literal and
do violence to the intentions of the parties as they existed
on December 17, 1941, when the vacation agreement was
signed. The referee recalls that at the hearings before him
on December 10, 1941, the parties were in agreement on the
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point that the application of the vacation agreement to the
various properties represented by the carriers would not be
successful if either or both of the parties thereto insisted
upon a strict and literal application of the, language of the

contract, irrespective of unfair hardships which might result
therefrom.

The parties agreed with the referee that the success or
failure c_)f the vacation agreement would depend upon the
good faith of the parties in their future endeavors to apply
the language of the contract, in a just and reasonable man-
ner, to individual cases. Thus, this referce is satisfied that
the spirit and intent which prevailed in the minds of the
parties at the time the contract was signed supports a find-
ing that the parties understood and intended that the con-
tract should e interpreted and applied on the basis of such
flexible and equitable rules of construction as would do
justice in individual cases. In fact, it might be said that one
of the Implied conditions of this vacation agreement is that
it was the intention of the parties that the vacation agree-
ment should be broadly interpreted so'as to avoid unfair
results in individual cases. Obviously, the vacation agree-
ment would be of doubtful value to the industry if it were
interpreted and applied in a manner which was productive
of disputes and industrial discord.

On December 17, 1941, the parties seemed to recognize
that the problem of putting the vacation agreement into
effect was such a complicated one, because of the many dit-
ferences in practice on the various rajlroads, that no lan-
guage which they or the referee could devise could be so
clear and all-inclusive as to climinate the possibilities of
differences of opinion, when it came to applying the contract
in exceptional cases. However, they seemed to be agreed
that they could work out, in negotiations, any differences
which might arise and to that end they provided in Article 14
for a Joint Commiitee to interpret and apply the agreement.
As is so often the case, the good intentions of the parties
on December 17, 1941, to apply the contract to individual
cases in a fair and equitable manner gave way to insistence
upon strict and marrow interpretations as more and more
disagreements developed between them concerning the
meaning of the contract.

Hence, the.referee feels, in regard to this second question
which has arisen under Article 1, that both parties are in-
sisting upon mter;_)retatio:ls of the words “renders compen-
sated service” which they would not have insisted upon if
the question had been raised on December 17, 1941, He
believes thgt the carriers, in some cases, have resorted to
a very strict and narrow interpretation of the words in
opposition to the very novel interpretation of the employees,
and that by doing so they have lost sight of the unfair re-
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sults which their interpretations would produce in certain
exceptional cases., The referee does not propose to approve
an interpretation of the words “renders compensated serv-
ice” which will produce unfair results in individual cases
not intended hy the parties when they signed the agreement.

In the presentation of their case on this question the em-
ployees supported their theory of interpretation with a series
of examples of “time paid for” by the carriers even though
in many of the instances the employee was not actually at
work on the railroad during the time for which he received
compensation. It was the position of the employees that all
such compensated time should be included in calculating the
160-day requirement for vacation eligibility. It is the opinion
of this referee that some of the examples cited by the em-
ployees do fall within the meaning of the words “renders
compensated service” and, hence; he proposes to rule on
each of the examples presented by the employees.

“(a) Time paid for on account of standby ot subject-to-
call service where the employee-does not actually work, but
holds himself subject to call.”

It is the ruling of the referee that all such time as falls
within employees’ example (a) should be included in calcu-
lating the 160-day requirement for vacation eligibility. The
ruling is based upon the fact that standby or call-service
time does involve the performance of service. As counsel -
for the carriers states on page 123 of the transcript:

“ . we agree that standby service, which is actually paid
for by the carrier, may be counted toward qualification and
we do that because our understanding of the phrase ‘standby
service’ includes both the element of pay and the element of
a definite restriction on the freedom of movement oi the
employee. He is held for service, And we say that if a man
is held for service there are in that such elements of work
as to make it a fair interpretation of the vacation agreement
that he should have that day counted.”

During recent years this referee has been called upon to
interpret and apply standby and call-service provisions of
collective-bargaining contracts in the maritime industry. In
all such cases he has consistently held that standby and call-
service time involves the performance of service or work
for the employer. Thus, in the case of the Marine Engineers
Beneficial Association No. 97, Inc,, vs. Alaska Packers As-
sociation, decided on December 16, 1939, this referee ruled:

“Tt is one thing for an assistant engineer to, remain on
board not subject to call, and quite a _different thing for him
to be required to remain on board subject to call. The restric-
tion of being subject to call whenever loading or discharging
operations are taking place . . . involves in and of itself,
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the performance of a service within the meaning of the terms
as used in the agreement of May 24, 1939.” .

.. The decision makes clear that when the orders of the em-
ployer require the employee to stand by subject to call, his
freedom of action is restricted and he must be deemed to
be in the service of the employer during that period of time.
Similarly, in longshore cases this referee has ruled that
standby time provided for within the terms of a collective-
‘bargaining agreement constitutes working time. Hence, in
this instance standby or call-service time should be credited
to the employee when calculating his eligibility for a
‘vacation.

“(b) Time for which an employee is paid while off duty
account of iIlne_ss."

“(¢) Time for which an employee is paid while off account
of injury.” :

The foregoing two examples (b) and (¢) will be treated
together because under the terms of the contract the same
principle applies to each. As stated before, the President’s
Emergency Board in its report of November 5, 1941, recom-
mended that any employee who works, sickness and injury
excepted, not less than 60 per cent of the total work hours
per year, calculated on the basis of the 48-hour week, shall
be entitled to the six-day vacation with pay. It is to be
noted that the vacation recommendation of the Emergency
Board included the language “sickness and injury excepted.”

The practice of giving the employee the benefit of days
lost due to sickness and injury when figuring his eligibility
for vacation is common to most vacation agreements. How-
ever, the referee is satisfied that in this case the represen-
tatives of the employees, in their negotiations with the
repregentatives of the carriers, waived the sickness and in-
jury exception clause when they urged the adoption of the
160-day compensated service requirement for vacation
eligibility. ‘

Although this referee wounld like to give the employees
the benefit of days lost due to sickness and injury in any
calculation of vacation eligibility, he is not at liberty to do
so, because he is satisfied that such was not the intention
of the parties when the agreement of December 17, 1941,
was signed. He believes that as a matter of sound vacation
policy, time lost due to sickness and injury should not be
counted against the etnployee when determining his vacation
eligibility, irrespective of whether he does or does not re-
ceive any compensation during a period of physical incapaci-
tation. It is not the fact that the employee may receive pay
while he is ill or injured that should entitle him to credit
for such days lost when it comes to determining his vacation
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rights, but rather the policy rests upon broad principles of
fair dealing and sound industrial-relations ethics.

After all, if an employee becomes ill or injured but never-
theless remains on the employment roster and returns to
work after recovery, he should not be discriminated against
when it comes to granting vacations. In fact, as a usual
thing, such an employee will probably need the benefits of
a vacation even more than some of the employees who did
not lose any time because of illness. It would appear that
denying the employee credit for time lost as a result of ill-
riess and injury in determining his vacation rights constitutes
a penny-wise and pound-foolish policy when evaluated in
terms of labor morale, efficiency, and just ordinary fair
treatment.

Nevertheless, the record of this case convinces the ref-
eree that the representatives of the employees gave up the
sickness and injury exception clause in preference to a re-
duction in the vacation-eligibility yardstick from 60 per cent
total work hours per year, calculated on the basis of the
48-hour week, as recommended by the Emergency Board
and as proposed by the carriers at the December 10, 1941,
hearings, to the 160-day figure. Hence, on the basis of the
present wording of Article 1 of the agreement, the referee
must rule that time lost dise to illness or injury, even though
the employee receives compensation benefits from the car-
rier, cannot be. included in the 160-day vacation-eligibility
figure as a matter of contract right. ’

“(d) Time for which an employee is paid when excused
from duty.” :

It is the ruling of the referee that if an employee is ex-
cused from duty and during such off-duty performs no
gervice or work for the carrier, then the time spent while
excused from duty cannot be counted toward the 160 days
of service requirad for vacation eligibility. The fact that theé
carrier may continue the employée’'s pay during the period
of time that he is excused from duty is immaterial as far
as this issue is concerned,

It is apparently true, as shown by the record on pages
106, 107, and 108, that certain carriers do include the time
for which an employee is paid when excused from duty in
their calculations of the 160-day requirement. Nevertheless,
the fact that they do so does not create any contract right
binding upon other carriers who take the position that such
time does not fall within the meaning of Article 1 of the
vacation agreement, Thus, when some carriers continne the
regular pay of their empldyees while serving as jurors, or
clerks or judges at elections and count the time so spent
toward the 160-day vacation requirement, their action does
not flow from any obligation under the vacation agreement
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of December 17, 1941, but rather from a labor relations
policy quite independent of that agreement, Desirable as
such a policy may be, this referee has no authority to _a.mend
the vacation agreement, even by way of interpretation, so
as to provide for such a policy.

However, it is to be distinctly understood that if any em-
ployee is required to perform service for the carrier during
the period of time when he is “excused from duty with
pay,” then that time shall be counted toward the 160 days.
Thus, if an employee is excused from his regular duties
and sent as a representative of the carrier to conferences
or sent on a public relations tour or some other such assign-
ment, in the carrying out of which it can be said that the
employee is performing service for the carrier, then that
time shall be counted toward the 160 days.

“(¢) Time paid for while employee is on vacation with
pay.” .
Clearly, vacation time is not to be counted in figuring the
160-day vacation-eligibility requirement for the reason that
while the employee is on vacation he is not performing
service for the carrier. In fact, it is the opinion of the
referee that the request of the employees that time paid
for while an employee is on vacation should be counted
toward the 160-day requirement, in and of itself rebuts the
employees’ theory on Question No. 2 under Article 1.

It is a well-recognized doctrine of contract construction
that if a certain interpretation of the language of a contract
will produce absurd results, then that interpretation should
be abandoned in favor of one which does not produce such
results. It is submitted that the contention of the employees
that the vacation period itself should be subtracted fros;n
the 160-day requirement when determining an employee’s
eligibility for a vacation, amounts in fact to saying that the
requirement is not 160 days at all, but only 154 days, and
such @ result abjures the plain meaning of the article,

“(f) Time paid for while employee is absent from regular
duty attending court, investigations, or hearings on instruc-
tions of the carrier.” )

It is the ruling of the referee that when an employee is
absent from regular duty attending court, investigations, or
hearings on instructions of the carrier, or performing any
other service under instructions from the carrier, time so
spent should be credited to the employee in figuring the 160
days’ vacation requirement. Here, again, the test is whether
ot not the employee performed service or work for the
carrier. o

“(g) Time paid for because of suspension or dismissal.”

It is the decision of the referee that if an employee is
wrongfully suspended or dismissed by the carrier and subse-
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quently reinstated, either through the operation of the
regular grievance machinery or as the result of an admission
by the carrier that it was at fault, the time during which
the employee was suspended or dismissed shall be counted
toward the 160-day vacation requirement. On the other
hand, if the suspension or dismissal of an employee is due
to his own fault, and the carrier subsequently, as a matter
of leniency, agrees to reinstate the employee, the pericd of
the suspension or dismissal shall not be counted by the em-
ployee in figuring the 160-day requirement unless the carrier
voluntarily agrees to it as part of the leniency grant.

To hold that the employee should receive the benefit of the
time lost during a suspension or a dismissal in calculating his
vacation rights, even though the carrier was justified in sus-
pending him or dismissing him but later returned him to work
as a matter of leniency, would serve only to discourage carriers
from granting lenietcy in such cases. As was pointed out at
the hearing, to so hold would tend to discourage carriers from
granting leniency to employees in dismissal cases where the
employee is at fault, with the result that such holding would
work to the detriment of the employees themselves in such cases.

In the light of the meaning of the language in Article 1 of
the agreement, an employee who is reinstated after a justifiable

. suspension or dismissal can not be said to have performed

any service during the time he was suspended or dismissed,
even though the carrier does agree to reinstate him with
back pay. There are many reasons which may lead a carrier,
under such circumstances, to reinstate the employee with
back pay, but just because it grants him back pay it does
not follow that it smust also be deemed to have given him
vacation credit for the days off duty.

“(h) Time paid for in settlements made because of im-
proper application of rules agreements.”

There can be no doubt about the fact that if a carrier
applies improperly a provision of the rules agreements, with
the result that an employee is denied the right to work and
under the grievance machinery the carrier is required to pay
him for the time thus lost, such time should be counted
toward the 160 days’ vacation requirement.

“(i) Time for which an employee is paid on Sundays (or
assigned rest days) or holidays, but does not actuaily work.”

It is the ruling of the referee that if an employee does not
perform any service on Sundays (or assigned rest days) or
holidays and is not required to stand by for service on those
days, but is free to do anything he pleases as far as the
carrier is concerned, then such days cannot be counted to-
ward the 160 days of service required in qualifying for a
vacation, even though the carrier may have paid him for
such days. Again the referee wishes to point out that it is
not the pay which an employee receives from the carrier
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but the days on which he performs service for the carrier
that determine whether or not any given day shall be

counted toward the 160-day vacation requirement.

“(j) Time paid for deadheading.”

The record made by the employees also includes an illus-
tration of time paid for deadheading. It is clear that when-

ever an employee is paid for time spent deadheading, it

must be considered that he is-still on duty and in the service
of the company, and all such time should be counted toward
the 160 days of service which, under the contract, an em-
ployee must perform before he becomes eligible for a
vacation.

Finally, and by way of summary of the referee’s position

.on Question 2 under Article 1 which the parties asked him

to decide, it is to be understood by both parties concerned
that only those days on which an employee performed some
service for the carrier, or was wrongfully deprived by the
carrier of his right to perform service under the Tules agree-
ments, are to be counted in calculating the 160 days’ vacation
qualification yardstick provided for under Article 1 of the
agreement of December 17, 1941,

Question No, 3: Where the words “160 days” are used,
what will constitute one such day?
Carriers’ Contention:
.. The carriers interpret these words to mean:

“that a day is to be considered as a 24-hour period from
. the time an employee first began service on any day. All com-

pensated service on such day, regardless of the time or amount
of compensation paid, will be considered as one day.”

Labor’s Contention:

. The position of the labor organizations on this question
s that:

“These days need not be consecutive, but may be any days
of the calendar year preceding the year in which the vacation
is to be taken, Each calendar day for which an employee is
paid by the employing carrier for some time, regardless of

. the amount of compensation, or the length of time paid for,
will be counted as one day, provided, however;

“(1) An employee shall not be given credit for two days
if tour of duty or a call extends from one calendar
day into another; such an employee will be given

. credit for one day only on the day such tour of duty
or -call begins, except; - .
‘(a) An employee who has completed his tour of duty

on a day and is called again on the same day
for further.duty extended into the next calendar
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day, which is not an assigned work day for him,
will be given credit for an additional day, or
except ;

(b) If overtime continuous with regular hours is re-
quired and extends into the mext calendar day,
which is not an assigned work day for the em-
ployee, credit will be given for an additional day,
or except;

{c)} In cases where relief or extra employees are
required to protect more than one shift or tour
of duty in a calendar day, they will be given
credit for one day for each shift or tour of duty
worked, and

“(2) Where by special agreement, custom or recognized
praciice employees, as a matter of convenience, get
in the equivalent of their full weckly assignment of
hours during a lesser number of days than the number
constituting a week’s assignment, they will be credited
for the full number of days constituting the week's
assignment.”

Referee’s Decision:

It ig the decision of the referee that the position of the
carriers on this question cannot be sustained. Qn the other
hand, the position of the labor organizations can be sus-
tained only in part.

It is submifted that it would be a very unreasonable and
unfair interpretation of Article 1 of the agreement to hold,
as contended for by the carriers, that “A day is to be con-
sidered as a 24-hour period from the time an employee first
began service on any day.” The term “day,” as used in
collective-bargaining agreements, generally means “work
day” and not “calendar day.” The length of a man’s work
day generally is measured in terms of the work shift or tour
of duty. Hence, it is possible for an employee under some
circumstances to complete two or more work days in one
calendar day of twenty-four hours if he is assigned to more
than one shift or tour of duty in one calendar day. Thus,
the referee rejects the contention of the carriers that a day,
under Article 1 of the agreement, shall be considered as a
24-hour period from the time an employee first began service
on any day and that all compensated service on such day,
regardless of the time or the amount of compensation paid,
shall bé considered as one day.

The referee approves the following proposals of the labor
organizations :

“The days need not be consecutive, but may be any days
of the calendar year preceding the year in which the vacation
is to be taken, Each calendar day for which an employee is
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paid by the employing carrier for some time, regardless of
the amount of compensation, or the length of time paid for,
will be counted as one day, provided, however;

“(1) An employee shall not be given credit for two days
if tour of duty or a call extends from one calendar
day into another; such an employee will be given
credit for one day oniy on the day such tour of duty
or call begins, except;

(a) An employee who has completed his tour of duty
on a day and is called again on the same day for
further duty extended into the next calendar
day, which is not an assigned work day for him,
will be given credit for an additional day.”

The referee rejects the interpretation of the employees as set
forth in paragraph (1) (b) of their contentions that “if over-
time continuous with regular hours is required and extends
into the next calendar day, which is not an assigned work day
for the employee, credit will be given for an additional day.”

. It is generally recognized that work performed during over-
time hours immediately following regular hours and paid for
at overtime rates shall not be considered as constituting an extra
day of service, even though the overtime hours may extend
info the next calendar day, Thus, if an employee’s regular shift
is from 3:00 p.m. to 11:00 p.m., and on some oceasions he is
required to work two hours overtime, it cannot be said that he
has worked two days, but rather that he has worked a day of
tel;e hours, two hours of which were paid for at the overtime
rate,

The interpretation urged by the employees on this point would
place 2 very unreasonable burden upon the carriers and would
adt_i an additional penalty for overtime work and this, in the
opinion of the referee, was not contemplated by the parties
when they signed the agreement.

The referee approves the interpretation of the employees as
set forth in paragraph (1) (c) of their position on this point
when they stated:

“(¢) In cases where relief or extra employees are required
to protect more than one shift or tour of duty in a calendar
day, they will be given credit for one day for each shift or
tour of duty worked.”

It would seem to be clear that under such circumstances a
relief employee performs more than one day of work within a
24-hour period, when measured in terms of regular work shift
or tours of duty, and he should receive credit for the same.
The referee helieves that the position taket on this point by
the spokesman for the employees, as set forth on pages 153
and 154 of the transcript, is a very reasonable one. The state-
ment reads: )
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. . an extra or relief employee, may fill the tour of two
différent employes in one calendar day. In such case the
regular employees if they had continued wotk on their own
assignment, each would have been credited with-one day and
these extra or relief employees in such instance should have
credited to them one day for each such tour of duty. ‘

“Tt will be remembered also that these extra employees
are not getling overtime for it. That is part of their job.
That is part of their relief or extra job. They take the work
when they can get it and work when they can get it and they
take the pay of the man whose job they are filling generally.

“Relief or swing employees filling tour of duty of absent
‘employees may not only work two tours of duty in one
calendar day but they £l six tours of duty in less than six
calendar days and if they do they should be credited with a
day for each tour of duty. That is all they have got an oppor-
tunity to work in that week. They are hanging around; they
are on the roil and they have to be available for call, for they
are generally worked first in and first out, and they are
penalized if they do not respond when they are called by
being put at the bottom of the list, and if they get in six
tours of duty in one week, why shouldn't they have credit
for six days for the purpose of a vacation here.”

The referee also approves the position of the labor organiza-
tions as set out in paragraph (2) of the Joint Submission on
this question. The paragraph reads:

#(2} Where by special agreement, custom or recognized
practice employees, as a matter of convenience, get in the
equivalent of their full weekly assignment of hours during a
lesser number of days than the number constituting a week's
assignment, they will be credited for the full number of days
constituting the week’s assignment.”

It is to be noted that the cases covered by the paragraph are
limited to those where by special agreement, cusiom, or recog-
nized practice employees are permitted to work a. full weekly
assignment of hours in a lesser number of days than the usual
number of days which would otherwise constitute a week's
assignment. In view of the fact that such working arrangements
are entered into with the consent of both parties and that the
employees under such circumstances do not receive overtime pay’
when they work, for example, a2 12-hour day instead of a regu-
larly scheduled 8-hour day, it would seem to be only fair and
reagsonable to give them credit for the extra time worked in
calculating the 160-day vacation requirement, Thus, if under
such ah arrangement an employee works four 12-hour days at
straight-time rates during the week, instead of six 8-hour days
which would under ordinary circumstarices be assigned to him,
it is only fair to allow him credit for six days toward the 160-
day vacation qualification formula.
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When such special arrapgements are consented fo by the
parties to a collective-bargaining agreement, the presumption
always is that they work to the mutual benefit of both parties
to the agreement, Thus, by way of example in this instance, it
is to be assumed that the performance of thie work of six regular
8-hour days in four days of 12 hours each is 2 benefit not only
to the employees but to the carrier as well. It would not be
fair under such circumstances to penalize the employee two days
of “vacation credit” when computing his eligibility for a vaca-
tion,

On pages 155 to 159 of the transcript the employee spokesman
presented a series of examples of arrangements entered into
between employees and the carriers which permit men to pes-
form the equivalent of a full week's work assignment during
a lesser number of days than it would take the men to perform
the work if they worked only the regular shifts. As to such
arrangements, the labor representative stated:

“We say further that in certain instances, either as a matter
of convenience to the employees or to the carriers, or both,
arrangements are made whereby employees get the equivalent
of a full week’s assignment in daoring a lesser number of
days than is recognized as constituting that week's assign-
ment. This practice is established by agreement, or by arrange-
ment with the carrier and accepted by the employees, and we
say that these employees should not be penalized for the
‘purpose of crediting days to qualify for vacation. . . .

“Bridge and building gangs, signal gangs, extra gangs and
other maintenance forces who travel from place to place over
an operating division or over an entire system are frequently
required by the carriers to live in camp cars. This means
that these employees are away from home during the entire
week. As a result of rules appearing in some agreements, and
as a result of established practice on other carriers these
employees are permitted to work beyond their regular 8-hour
day on Monday, Tuesday, Wednesday, Thursday, and Friday,
in order to make up part or all of their Saturday 8-hour
shift, and thereby enabling them to get home earlier on
Saturday and at times on Friday night. In other words, by
working in excess of 8 hours and sefting aside the penalty
pwertime for such work they are permitted, at times, to get
in a full 6-day week during the first five (5) days of the
week, in order that they might have part or all of Saturday
at home with their families.

“Under these circumstances we say that these are the
equivalent of six days and should be counted as such for the
i purpose of crediting the vacation agreement.” S

_This referee agrces fully with the interprétation advanced by .

the representative of the employees on this point. e is satis-
fied that such an interpretation falls within the spirit, intent,
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and meaning of Article 1'of the vacation agreement of Pecem-
ber 17, 1941, : ¢ vacation agreement of Feomn

B. Referee’s Answers to Questions

Raised Under Article 2 of the Vacation Agreement
Article 2 of the vacation agreement reads in part:

%2 Subject to the provisions of Section 1 as to qualifica-
tions for each vear, effective with the calendar year 1942
annual vacations with pay of nine and twelve consecutive
work days will be granted to the following employees, after
two and three years of continuous sefvice respectively:

“(a) The following described employees if represented
by the Brotherhood of Railway and Steamship Clerks,

Freight Handlers; Express and Station Employees: . ..”

Question No. 1: Meaning and intent 6f the words “subjéct o
the provisions of Section 1 as to qualifications for each year.”

Carriers’ Contention:

‘The carriers interpret this phrase: o . .
“to require, as a condition to 2 vacation.of nine or twelve
days, that the employees have rendered compensated service
on not less than 160 days, not only in the preceding year but
in cach of some two consectitive years for a nine day vaca-
tion, or each of some three conseciutive years for a twelvé
day vacation.” ‘

Labor's Contention: : .

According to the position of the Iabor ofganizations:

“This language is included in. Article 2 solely for the pur-
pose of making it clear that the employees who are to recejve
nine or twelve days’ vacation, as the case may be, must qualify
in the calendar year preceding the vacation year in the same
manmer as the employees who are to receive six days’ vaca-
tion under Article 1. ‘

“The vacation agreement continues from year to year, and
the language in question is intended only to provide that for
the first vacation year, and for each vacation year thercafter,
employees are to receive vacations only if they have rendered
compensated service on not less than 160 days in the calendar
year preceding that in which the vacation is to be taken.”

Referee’s Decision: R .

It is the decision of the referee that the interpretation which
the lahor organizations seek to place on the words “subject to
the provisions of Section 1 as’'to qualifications’ for each year”
cannot be sustained, : SR ‘
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It is to be remembered that the disputed language involved
in this question was agreed to by the parties themselves and
set forth in a joint submission of proposals on December 10,
1941, The referee adopted the language in his draft of Article 2
and set it forth in the vacation agreément of December 17, 1941,
The language specificaliy relates to Section 1 (Article 1) of
the agreement and, hence, it must be read and interpreted in
connection with the provisions of Article 1 of the agreement.

. The words “qualifications for each year” very definitely refer
to the 160-day vacation eligibility formula. It is well recognized
in .confract law that words of an agreement shall not be ignored
and treated as surplusage if they are susceptible of being given
a meaning consistent with the other langnage in the section in
which they occur. There ¢an be'no doubt about the fact that the
parties intended the words “subject to the provisions of Section
1 as to qualifications for each year” fo be read in connection
with- Article 1 of the agreement and not treated as surplusage.

It is impossible to escape the conclusion that the parties in-
tended the words to constitute a rule that a nine or twelve days’
vacation would be granted only after the employees concerned
rendered compensated service ot not less than 160 days during
each of two or three calendar years (not necessarily consecu-
tive) in ome or more occupations embraced in paragraph (a)
or- paragraph (b); respectively, of Article 2.

The referee concurs.in the following statement on the prob-
lem taken from the carriers’ brief, pages 14 and 15:

“The opening phrase of this Article was agreed upon by
the parties before the submission to the Referee in December,

when the parties were still in dispute as to the bastec formula.

for qualification to be stated in Article 1. It was agreed,
however, that the basic formmila for a vacation which would
be inserted in Article 1 would be based upon some minimum
amount of service during the preceding calendar year, and
it was also agreéd that the additional vacation days allowed
under Article 2 would be conditionred upon service in two
or three years. Obviously, therefore, the opening clause of
Article 2 ‘was written to require as to these additional quali-
" fying years whatever minimum standard of service was
finally preseribed in Article 1. The parties were agreed that
.- whatever requirement was finally determined to be a reason-
- able- minimum périod of service under Article 1 would
- likewise be a reasonable requirement under Article 2. If this
were not so, the word ‘each’ could not have been intelligently
nserted, as it would have been necessary only to repeat the
language of Article 1 as to service, using the words ‘during
the preceding year.  The employees’ assertion that the re-
quirement of 160 days' service applies only to the preceding
year can be supported, therefore, only by eliminating from
the sentence the word ‘each.’”
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. In conmection with this question the carriers submitted two
iflustrations of problems for decision, but after receiving the
referee’s  tentative award the parties agreed to withdraw one
of the illustrations.

*(a) Clerk first entered the service of the carrier January
2, 1938 and performed 80 days of compensated service in
that vear. In 1939 he performed 100 days of compensated
service, In 1940 he performed 110 days of compensated serv-
ice. In 1941 he performed 160 days of compensated service.
According to the carriers’ interpretation, the clerk would be
entitled to six days’ vacation in 1942

(Mlustration (b) was withdrawn by agreement of the

parties.) .

Ii is the ruling of the referee that the carriers’ claim that
the employee under illusiration (a) would be entitled to six
days’ vacation in 1942 is a correct interpretation and illustra-
tion of the words “subject to the provisions of Section 1 as to
qualifications for each year.”

Question No. 2: Meaning and intent of the words “after two

and three years of continuous service”

The parties have withdrawn the question and agreed upon
the following application of the vacation agreement:

An employee who has qualified by rendering compensated
service on 160 days in each of two or three calendar years
(not necessarily consecutive) in one or more of the occupations
embraced in paragraph (a) or paragraph (b), respectively, of
Article 2, is entitled to mnine (9) or twelve (12) days’ vacation,
as the case might be, in a2 subseguent calendar year, provided
in the calendar year preceding a vacation year he has rendered
compensated service on 160 days in one or more occupations
embraced in paragraph (a) or paragraph (b), respectively.

Illustrations

“(a) An employee who entered service on May 1, 1941, and
rendered compensated service in 1941 on not less than 160
days in one or more occupations embraced in paragraph (a)
of Article 2, will be entitled to six days’ vacation in 1942
under Article 1, This employee renders compensated service
on not less than 160 days in the calendar year 1942 in one
or more occupations embraced in paragraph (a) of Article 2,
and will be entitled to nine days’ vacation in 1943, regardless
of when vacation is taken in that year. This employee
similarly renders compensated service on not less than 160
days in the calendar year 1943 in one or more occupations
embraced in paragraph (a) of Article 2, and will in 1944
be entitled to twelve days’ vacation regardless of when vaca-
tion is taken in that year.”
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“(b) An employee who enters service in May, 1941, and
renders compensated service-in calendar year of 1941 on not
less than 160 days in one or more occupations embraced in
paragraph (a) of Article 2, will be entitled to six days’
vacation in 1942 under Artlcle 1. This employee then ren-
ders in 1942 compensated service on 65 days as a clerk and

. 120 days as a trucker, and will be entitled to six days’ vacation
in 1943. This_employee then renders in 1943 compensated
service on I80 days as a clerk, and wili be entitled to nine
days’ vacation in 1044 regardless of when vacation is taken
in that year, This employce then renders in 1944 as a clerk
compensated service on not less than 160 days, and will be
entitled to twelve days’ vacation in 1945.”

“{¢) An employee who has rendered compensated service
in each of three calendar years (not necessarily consecutive)
on not less than 160 days in one or more of the occupations
embraced in paragraph (a) of Article 2, will be entitied to
twelve days’ vacation in any subsequent year which follows
an immediately preceding year in which he rendered com-
pensated service on not less than 160 days in one or more
of the occupations embraced in paragraph (a) of Article 2.”

These three illustrations are also applicable fo employees
engaged in occupations embraced in paragraph (b) of Article 2;
it being understood that service under paragraphs (2) and (b)
of Article 2 cannot be combined ; neither can service in positions
covered in paragraph (b) of Article 2 be combined with service
in positions specifically excepted therein.

(Original illustration under this question was withdrawn by
agreeinent.)

Question No. 3: Does the word “years” mean service years or
calendar years?

Referee’s Decision:

It is the decision of the referee that the word “years,” as
used in Article 2 of the vacation agreement, means any calendar
year during which compensated setvice is rendered in one or

more oceupations embraced in paragraph (a) or paragraph (b)),
respectively, of Article 2 on not less than 160

Question No, 4: The parties have withdrawn th_e question and
agreed upon the following application of the vacation agreement :
Ta be entitled to the nine or twelve days' vacation as pro-
vided for in Article 2, the two or three years of service must be
performed in one or more of the occupations embraced in para-
graph. (2) or in paragraph (b), respectively, of Article 2, and
not in some other classification,
This agreement is reflected in the following illustration:
"“An employee entered service in November, 1939, as a
trucker ; performed 130 days’ service as trucker in 1940; 204
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- days as trucker in 1941; promoted in December, 1941, to a
clerical position; rendered 170 days’ service in 1942" a5 a
clerk. This man would be entitled to six days’ vacation in
1942 earned as a trucker in 1941, and hkerse six days’
vacation in 1943 because he had only one years qualifying
service in a position enumerated in Article 2.*

Question No. 8: Assuming qualifications, is the length of
vacation to be determined l_)y the occt;pation to which the em-
ployee is assigned at the time of taking vacation?

Carriers’ Contention:

The carriers’ interpretation of Article 2 is:

® . that the length of vacation is to be determined by
the occupation in which the employee qualified.”

Lalor’s Contention:

Labor took the position that the job classification held by the
employee at the time of taking hls vacation should be considered
as controlling.

Referee’s Decision:

In the light of the agreement under Question No. 4, a clerk
for: example, cannot qualify for a nine or twelve days’ vacation
unless he has performed service on at least 160 days in one or
more occupations embraced in paragraph (a) of Article 2 during
the preceding calendar year and service on at least 160 days for
the carrier in some capacity embraced in the occupations covered
in paragraph (a) of Article 2, during some one or two previous
calendar years.

Mustrations

“(a) An employee entered service in January, 1938, and
worked on at least 160 days as a clerk in each of the calendar
years 1938, 1940, and 1941, In January, 1942, he became 2
tracker and took his vacation in March of that year. Such
employee is entitled to twelve days’ vacation in 1942,

: . “(b} An employee entered service as a trucker in January,
1939, and performed service as such on at least 160 days in
each of the calendar years 1939, 1940, and 1941. In January,
1942, he took service in an occupation covered by Article 2 (a
and was in such occupation when granted his vacation. This
employee is entitled to six days’ vacation in 1942

C. Referee's Answers to Questions
Raised Under Article 4 of the Vacation Agreement
Article 4 of the vacation agreement reads:

“4 (a) Vacations may be taken from January 1st to De-
cember 3lst and due regard consistent with requirements of
service shall be given to the desires and preferences of the
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employees in seniority order when fixing the dates for their
vacations.

“The local commitiee of cach organization signatory hereto
and the representatives of the carrier will cooperate in assign-
ing vacation dates.

“(b) The management may upon reasonable notice of
thirty (30) days or more, if possible, but in no event less
than fifteen (15) days require all or any number of employees
"in any plant, operation, or facility, who are entitled to vaca-
fions to take vacations at the same time.

“The local committee of each organization affected sig-
natory hereto and the proper representative of the carrier
will cooperate in the assignment of remaining forces.”

Question No, 1: Meaning and intent of the first paragraph of
Article 4 (a), . :

Carriers’ Contention:
The carriers’ interpretation of Article 4 (a) is that:

“ . vacations, if afforded thereunder, may be allowed
during the entire calendar year; that the phrase ‘and due
vegard consistent with the requirements of service shall be
given to the desires and preferences of the employees’ em-
braces all elements of the service, including the necessity of
continuous operation and maintenance, avoidance of impair-
ment of efficiency in operation and maintenance, economy and
efficiency in the conduct of the carrier’s business; assuming
such due regard, the preferences of the employees in seniority
order will be observed when vacations are afforded under this

paragraph.”

Labor’s Contention:
The labor organizations contend that:

“Article 4 (a), first paragraph requires that the desires and
preferences of the employees, in seniority order, shall be
given ‘due regard’ when fixing vacation dates. In this fixing
and assigning of vacation dates, the ‘due regard’ so given
must be ‘consistent with the requirements of the service’
Neither management nor employees are given arbitrary or
unqualified rights.

“The words ‘requirements of the service’ mean real and
actual service demands, not mere matters of managerial pref-
erence. In like manner they do not refer merely to current
inconveniences, or operating problems that can be controlled
by reasonable adjustment or planning. The service require-
ments referred to are not to be determined by what in man-
agement’s opinion is most desirable, but rather by what is
actually required for continuing carrier -operations.

(48]

“The granting of vacations is the primary objective, and
actual service demands, not managerial preference or com-
venience, must be the controlling factor. To the extent that
service requirements will permit, senior employees must be
permitted to select vacation dates in keeping with their desires
and preferences during the vacation year, which extends from
January 1, to December 31.”

Referee’s Decision:

At the outset of this discussion of the disputes over Article 4
of the vacation agreement, the referee wishes to point out that
on December 10, 1941, each party submitted to him a proposed
draft of a vacation agreement. Article 4 in each of these
drafts contained identical language, thus showing that the par-
ties were in complete agreement, at least as to the words which
should be wsed in expressing their intentions concerning the
subject matter of Article 4. At the hearing before the referee
on December 10, 1941, no time was devoted to a discussion of
Article 4 because of the fact that the parties informed the
referee that they were in agreement as to the contents of that
article. Hence, when the referee wrote the vacation agreement
of December 17, 1941, he adopted verbatim the language of
Article 4 as jointly agreed upon by the parties, The referee
was very much surprised to discover that subsequent to the
signing of the vacation agreement the parties fell into a serious
disagreement as to what they meant and intended by the lan-
guage of Article 4.

Although it is to be hoped that the referee’s interpretations
of the language of Article 4 may be helpful to the parties, he
is convinced that the problems which have arisen undér this
article can be solved only by good-faith negotiations between
the parties. It is necessary for them to carry out the spirit
and intent which controlled their thinking on December 10,
1941, when they set up a cooperative plan for the administering
of vacations and incorporated that plan in Article 4 of the pro-
posed agreement, which was later approved by the referee.

A very careful study of the statements of the parties and of
the exhibits and briefs filed by them and made a part of the
record in this case has left the referee, rightly or wrongly,
with the feeling that the parties to date have dealt with each
other at “arms’ length,” insofar as their disagreements over this
article are concerned. The record made by the parties has given
the referee the impression that each side to the dispute has
been too insistent npon an interpretation of the article which
would protect its own selfish interests at the expense of the

-legitimate interests of the other party. It would appear that

the carriers have been adamant in their contention that they
should maintain final and complete managerial control over the
granting of vacations. The employees, on the other hand, seem
to have taken the position that their convenience, when it comes
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to granting vacations, shouid be the paramount consideration
in applying Article 4. To a certain extent the impression is
created by the record that if employees are unable to get their
vacations during the summer months they feel that their rights
under Article 4 have not been fully protected.

About all the referee can do in an attempt to resolve the
disputes which have arisen between the parties in regard to
Article 4 of the agreement is to set forth the rights and obli-
gations of the parties which he believes they intended to create
when, on December 10, 1941, they agreed upon the language of
the article. In détermining the meaning and intent of any para-
graph of Article 4, it is necessary to relate it to the entire
article, and what is more, the entire article must be interpreted
and_applied in light of the meanings of the agreement when
read in its entirety.

The referee must weigh the language of the second paragraph
of Article 4 (a) when interpreting the meaning of the first
paragraph because, obviously, the two paragraphs are not inde-
pendent of each other. In fact, it is the opinion of the referee
that the four paragraphs of Article 4 must be considered to-
gether when interpreting any one paragraph, and that Article 4
.i":'tSdfi rgust be interpreted in light of its relationship to Articles

and 6.

Thus in interpreting Article 4 (a) the referee has reached
the following general conclusions:

(1) It was the intention of the parties when they agreed upon
Article 4 to cooperate in administering the granting of vaca-
tions. To that end, they specifically provided in paragraph 2 of
Article 4 (a) that the local committes of each organization
signatory to the agreement and the representatives of the car-
riers would cooperate in assigning vacation dates. Thus, they
restricted the management’s conirol over the administering of
the granting of vacations. The adoption of a procedure whereby
representatives of the employees and of the carriers shared a
joint responsibility in assigning vacation dates necessarily gave
to the representatives of the employees the right to a voice in
determining whether or not in given instances the desires and
the preferences of the employees in seniority order as to vaca-
tion dates were consistent with requirements of service. How-
ever, it appears that when the employees attempted to exercise
a voice in determining whether or not the granting of certain
vacations would interfere with requirements of service, some
of the carriers took the position that the employees were at-
tempting to interfere with managerial rights,

(2) The record shows that in some instances the carriefrs
prepared vacation lists without consulting with local committees

of the employees. In-somé instances they refused to grant some.

etiiployees a vacation, and in-other instances they fixed vacation
ddtes with no apparent relationship to seniority order but justi-
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fied their action on the basis of what the mabagement consid-
ered was “consistent with requirements of service.” The spokes-
tnan for the employees, beginning on page 268 of the transcript,

referred to the problem as follows:

“Onr discussions of those words (requirements of service)
in relation to the vacation agreement have indicated that the
isstie is in fact whether under these words the management
is piven the right solely and arbitrarily to determine (a)
whether vacations shall be taken or denied, (b) whether the
vacation date preferable to the employees in their seniority
order shall be granted if consistent with service requirements
or whether the carrier shail be the sole judge and give little
or no consideration to the preferences or desives of the
employees.

“The assigning dates for vacations to employees on a goodly.
number of railroads has been made up by the railroad officials
without any consultation at all with the employees’ repre-
sentatives and sent out to the general chairmen of the organi-
zations. Sure, they could be heard and they were heard, be-
canse they wrote letters, and they discussed them. The
answer in many instanceés was that the requirements of the
service would riot permit giving any-other dates than those
listed, that the vacation system did not require the furnishing
of vacation relief workers, that vacation relief workers,
meﬁefiore, were not being furnished and would not be fur-
pished.

“Certain of the men were being denied their vacations and
being paid in lieu thereof, so far as there is anything said
by the management, because they say the requirements of the
service demand that treatment.

“That is the type of arbitrary, ex parte consideration and
action that I am talking about. They are moving apparently
on the theory that they have got a sole and absolute right to
determine what preference shall be given to the employees’
desires as to the seniority order, as to vacation dates, and
whether or not the requirements of the service will or will
not permit the granting of a vacation and do or do not require
the pay in lieu thereof.”

. (3) Whenever the carriers failed to fix vacation dates in con-
sultation with representatives of the employees, they violated the
terms of Article 4 of the agreement, because it is.clear that the
language of the article, when read in its entirety, gave to
the employees a voice in assigning vacation dates. 3

As pointed out by the spokesman for the employees, on page
275 of the transcript:

“The language of the paragraph does not require that vaca-
tion dates shall be fixed solely as desired or as requested or
as preferred by the employees in se’morify‘ order. It does pro-
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vide that due regard in this matter shall be given to the
.desires and preferences of the employees in their seniority
order. The due regard here provided for is not solely, wholly
and only a managerial prerogative, It is required that the
duly authorized representative of the labor organizations
‘ihivolved shall be consulted, shall receive the cooperation of
management and shall cooperate with management in assign-
ing vacation desires and preferences of the employees in
seniority order as to vacation dates will be recognized.”

(4) If in a given cidse the representatives of the carrier and
of the employees are unable o reach an agreement in the
assigning of vacation dates under Article 4 (a), the resulting
grievance would have to be handled through the grievance ma-
chinery established under Article 14. Obviously, in finally deter-
mining that grievance it would be necessary to pass judgment
upon whether or not the action taken by the carrier was
“consistent with requirements of service,” in accordance with
the meaning of that clause as it appears in Article 4 {a).

(5) It is the opinion of the referee that the interpretation
which the carriers seek fo place upon the clause “consistent
with requirements of service” is a too narrow one. It does not
appear from the language of the first paragraph of Article 4 (a)
that it was the intention of the parties that the carriers could
disregard the desires and preferences of the employees in fixing
vacation dates or could deny a vacation altogether just because
the granting of a vacation at a particular time might increase
operating costs or create problems of efficient operation and
maintetianice. Obviously, the putting into effect of the vacation
plan is bound to increase the preblems of management, but, as
the employees point out, the carriers cannot be allowed to
defeat the purpose of the vacation plan or deny the benefits of it
to the employees by a narrow interpretation of the clause “con-
sistent with requirements of service.”

It is the opinion of the referee that it was not intended by
the parties that the desires and preferences of the employees in
seniority order sholild be ignored in fixing vacation dates
unless the sefvice of the carrier would thereby be interfered
with fo an unreasonable degree. . To put it another way, the
carrier should oblige the employee in fixing vacation dates in
accordance with his desires or preferences, unless by so doing
there would result a serious impairment in the efficiency of
operations which could not be avoided by the employment of a
relief worker at that particular time or by the making of some
other reasonable adjustment. The mere fact that the granting
of a vacation to a given employee at a particular time may

cause some inconvenience or annoyance to the management, or -

increased costs, or necessitate some reorganization of- opera-
tions, provides no justification for the carriers refusing to grant
the vacation under the terms of Article 4 of the agreement.
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As both parties point out in the record, it is impossible for
a referee to lay down a blanket interpretation of the clause
“comsistent with the requirements of service” which can be
applied on a rule-of-thumb basis. However, this referee is sat-
isfied that when the parties adopted Article 4 they did not intend
that vacation dates should be fixed in an arbitrary mamner by
the carriers. Rather, they intended that vacation dates should
be fixed by joint action of the representatives of the employees
and of the carriers. Hence, the referee rules that the parties
should proceed to administer the vacation plan in accordance
with the principles that he has set forth in his foregoing obser-
vations on this question.

Before leaving the question, he desires to caution the em-
ployees to remiember that Article 4 as well as other articles of
the vacation agreement did not give them the right to have their
vacation dates fixed for the most part in the summer months.
The request of the employees to have the vacation period run
from April 1 to September 30 was turned down by the Presi-
dent’s Emergency Board in this language:

“The period during which vacations may be taken shall be
from January 1 to December 31 each year. Due regard con-
sistent with efficient operations shall be given to the desires
and preferences of employees when fixing the dates for their
vacations.”

In accordance with the recommendation of the Emergency

.Board the parties themselves agreed in Article 4 of the vaca-

tion agreement that the vacation period should be from Jan-
mary 1 to December 31 of each year. It is the opinion of the
referee that much less difficulty would arise under Article 4 of
the agreement if the employees would be more reasonable in
agreeing to scheduling a portion of the vacations during the
winter months. Possibly some pro rata formula applied on a
twelve months’ basis could be worked out. In any event the
carriers are not obligated to grant an unreasonable portion of
vacations during the summer months.

In connection with their position on the first question raised
under Article 4, the carriers asked the referee to rule on the
following illustration :

“A seniority district is 1,700 miles long. The units of
territory in which each employee works are 15 to 23 miles
long. Thus, in the 1,700 mile stretch of territory there are
probably 75 or more positions. The senior man works at one
extreme end of the territory; the next senior man works at
the other extreme end; the third senior man works next to
the senior man. The three senior employees desire to take
their vacations in consecutive order. This might necessitate
relief workers traveling 1,700 miles from the territory of
the first worker to the territory of the second worker, and
back almost 1,700 miles to the territory of the third worker.
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" The carriers maintain that in such circumstances they are not
required to give vacations in seniority order.”

The referee is inclined to agree with the position taken by
the employees on“this particular illustration; namely, that it is
a very extreme illustration and one which presents exceptional
circumstances. Nevertheless, it is the view of the referee that
if such a situation should arise, the carrier should not be ex-
pected to give vacations in seniority order. Article 4 does not
require that vacations must under all circumstances be given in
seniority order. It requires only that due regard should he given
to the desires and preferences of the employees in seniority
order when fixing dates for their vacations.

1t is to be expected that if such a set of facts as those con-
tained in the illustration should be presented to a representa-
tive of the employees, there would be little difficulty in working
out an arrangement which would avoid the inefficiencies result-
ing from granting vacations in seniority order under such cir-
cumstances.

The referee notes that the spokesman for the employees, on
page 277 of the transcript, expresses a similar point of view
in the following language: :

“The organizations have not and do not contend that the
senior men on a semiority district can designate only one
choice for a vacation date and that this date must be accorded
to them., In actual practice om a very large number of rail-
roads, the men are designating three or more, sometimes six
and twelve, alternate choices and the local commititee and
local matiagement are making up vacation schedules, taking
into consideration the expressed preferences of the man, as
thus indicated, the practicable problems in respect to pro-
viding relief and other pertinent facts related to the require-
ments of the service, This is the sensible and fair method of
applying the provisions of the vacation agreement.”

Question No. 2: Meaning and intent of the second paragraph
of Article 4 {a).

The parties notified the referee that they had reached an
agreetnent on this dispute, thus making it unnecessary for him
to rule on it specifically. However, the referce conld not ignore
the language of the second paragraph of Article 4 (a) when
interpreting other parts of the article.

Question No. 3: Meaning and intent of the first paragraph
of Article 4 (b).
Carriers’ Contention:
It is the contention of the carrier:
“ . . that they have the right to give vacations at the
same time to all or any number of employees in any plant,
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operation or facility who are entitled to vacations, upon the
notice prescribed in the article.

_“The carriers interpret the meaning and intent of the words,
‘4l or any number of employees in any plant, operation, or
facility’ to mean any number of employees in a plant, opera-
tion, or facility such as a shop, section, bridge gang, office,
station, ete,, or a department thereof.”

Labor’s Contention:
The labor organizations contend that:

“Article 4 (b) does not permit management to ignore the
desires and preferences of employees, and to require all em-
ployes on an entire system, or of an entire department, or
an entire group, to take vacations at the same time. The
language is restricted to a plant, operation or facility, and
does mot extend to an entire system, department or group.

“This paragraph was discussed during negotiations pri-
marily in the light of requirements encountered in railroad
shops where the work of a group of employees of the same
and of related crafts or classes is coordinated and inter-
dependent.  Where this interdependent plant activity, and
this coordinated operation exists, to the extent that the
absence of some of the workers occasioned by the taking of
vacations in seniority preference order would impair or pre-
vent the proper functioning of the plant, operation or facility,
then it was intended that Article 4 (b) may be utilized. The
language of the paragraph specifically refers to all or ‘any
number of employees in a plant, operation or facility, and
thus was clearly intended to apply to instances of interdepend-
ent and coordinated operations such as are to be found in
"all, of portions of a given plant, operation or facility.

“Article 4 (b) supplements and qualifies Article 4 (a) in
instances where coordinated and.interdependent functions are
essential to service requirements, but it does not wipe out the
rights accorded in Article 4 (a) to other employees who can
lge allowed vacations on an individual seniority preference

asis.

“Where vacations are necessarily granted under Article
4 (b) the desires and preferences of employees in their
seniority order must still be recognized as the fundamental
basis for fixing and assigning vacation dates to the full extent
that service requirements will permit.”

Referee’s Decision: -

Tt is the decision of the referee that the first paragraph of
Section (b) of Article 4 does not give to the management the
unqualified right to requiré all or any number of employees in
dny plant, operation, or facility to take vacations at the same
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time. The paragraph must be read in light of the over-all pur-
pose of the entire Article 4, of which it is a part,

After studying the conflicting arguments of the parties as to
the meaning of the paragraph and the intention of the parties
insofar as the conferring of rights is concerned, the referee
has come to the conclusion that it was not the intention of the
parties that Section (b) of Article 4 should supersede or nullify
Section (a) of Article 4. Rather, Section (b) of Article 4 must
be read in light of the general purpose of the vacation agree-
ment; namely, that individual employces who qualify should
receive vacations and they should receive them, whenever pos-
sible, subject to the requirements of the service, in accordance
with their desires and preferences granted in seniority order.
To that end, the parties provided in Section (a) of Article 4
for joint machinery to effectuate the granting of vacations on
a cooperative basis,

In Section (b) of Article 4 the parties rgcogpizéd that there
are instances in which, in the interests of efficiency, economy,

and sound operation practices, group vacations should be -

granted. However, it would violate one of the obvious pur-
poses of Article 4, when read in its entirety, to hold that the
carriers must cooperate with the representatives of the em-
ployees when' fixing vacation dates for individual employees,
but that they can act independently when granting group vaca-
tions,

Tt is the referee’s view on this question that under Article 4
representatives of the carriers and of the employees are bound
to work out together on a cooperative basis joint plans for the
granting of vacations to individuals and to groups. The pri-
mary thing that the first paragraph of Section (b) of Article 4
does is to make the granting of group vacations permissible
under the agreement, when the granting of such group vacations
would be in the intetests of the reguirements of service. It
places the labor organizations in a position in which they can-
not object to the granting of group vacations when it can be
shown that such vacations are justifiable in the interests of the
requirements of service.

Further, when the first paragraph of Section (b) of Article 4
is read in connection with the second paragraph of the sectiom,
it becomes clear that there is placed upon the shoulders of the
labor organizations the responsibility and duty of cooperating
with management in arranging their group vacations, How-
ever, the paragraph does not vest arbitrary power in manage-
ment to grant group vacations as and when it pleases, irre-
spective of the desires and interests of the employees.

Tt is true that there is plenty of room for doubt and con-
flicting opinions as to the meaning of the first paragraph of
Section (b) of Article 4,"but when it is read in connection with
the entire article and in light of the complete record made by
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the parties on the issue involved, this referee is satisfied that
his ruling is a fair and reasonable interpretation of the purposes
which the parties had in mind when they agreed upon the lan-
guage last December. He is convinced that his interpretation
gives unity of meaning to the article and will remove one of the
principal sources of friction which has developed between the
parties in administering the vacation agreement.

The referee feels that a statement of the spokesman of the
employees, appearing on page 383 of the transcript, expresses
quite well the view which should prevail in interpreting and
applying the paragraph:

“We say the paragraph should be read as though it were
written ‘where the demands of the service and the desires
and preferences of the employees in seniority order in fixing
vacation dates and taking vacations in spite of proper plan-
ning impair or prevent the proper functioning of a particular
plant, operation or facility, then and to that extent Article
4 (b) should be utilized to supplement and to qualify 4 (a).’

“We say that even where group vacations are given under
4 (b) that so far as the service requirements will permit the
desires and preferences in seniority order of the employees
who ate to take their vacations in a group should be given
due regard.

“We say the primary obligation under the vacation agree-
ment is to give vacations under 4 (a), therefore, planning
with that purpose in mind is required.”

The following illustration was submitted by the carriers for
a ruling by the refetee:

“A bridge gang is assigned to take vacation from July 6th
to 1lth inclusive, all empioyees being relieved. It is the
carriers’ position that this is permissible under Article 4 (b).”

In light of the referee’s foregoing interpretation of the first
paragraph of Section (b) of Article 4, it is clear that if the
requirements of the service make it desirable, a2 bridge gang—

.or, for that matter, shop gangs, section gangs, or any other

group of employees in any plant, operation, or facility—could
be granted their vacations at one and the same time. However,
such an arrangement should be worked out in cooperation and
consultation with representatives of the employees in accord-
ance with the intent of Article 4 when read in its entirety.
When making arrangements for group vacations, the desires and
preferences of the group as a whole should be given due regard,
subject, of course, to the best interests of the service. Here
again, no rule of thumb can be applied in solving such problems
as the parties present by this question. The multitude of con-

. flicting factors which are inherent in such problems will make

the administering of a vacation plan break down unless the
two parties to it cooperate in a spirit of “give and take” and
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cast- aside demands based upon technicalities and suspicious
motives, )

The partics should never forget that the primary purpose of
the vacation agreement was to provide vacations to those em-
ployees who qualified under the vacation plan set up by the
agreement. Any attempt on the part of either the carriers or
the lahor organizations to gain collateral advantages out of
the agreement is in violation of the spirit and intent of the
agreement,

It must be recognized By the carriers that the vacation plan
is bound to cost a considerable sum of money. Although
they are certainly entitled to exercise all economies consistent
with good and efficient management and to eliminate sources of
waste in formulating their plans for administering vacations,
nevertheless they cammot be permitted, in the name of economy,
to adopt policies and practices which permit them to make
savings at the expense of the workers who are not on vacation.

There runs through the entire record of this case evidence
that the employees, rightly or wrongly, entertain the suspicion
that some of the carriers, at least, seek to interpret and apply
the vacation agreement in every way possible which will save
motey at the expense of the workers, The referee is satisfied
that harmony between the parties will never prevail in admin-
istering the vacation system, no matter how many referee’s de-

cisions the parties obtain on disputed points, as long as such a

suspicion exists. It can be removed only by the parties them-
selves reaching an understanding based npon mutual confidence.

The referee believes that the interpretation of the first para-
graph of Section (b) of Article 4, as insisted upon by the car-
riers, is an example of an interpretation which stirs up fears and
suspicions in the minds of the employees.

On the other hand, there is certainly plenty in the record of
this case which shows that the representatives of the carriers
suspect the representatives of the employees of advancing_ tech-
nical and strained  interpretations of the contract in order to
seek advantages for the employees not inténded when the agree-
ment was adopted, One cannot read the record as submitted
by the carriers without recognizing that the carriers suspect
the employees of using the vacation agreement to gain addi-
tional financial advantages for the employees over and above
the paid vacations themselves. The vacation agreement was not
designed to foster a “make-work™ program or provide hidden
wage increases, and it is respectfully suggested that the repre-
sentatives of the employees shotild do everything in their power
to remove from the minds of the representatives of the carriers
the suspicion that any such motives He back of the employees’
proposals for administering the vacation agreement.

The referee hesitates to make such comments, but he believes
that he would fail in his obligations to the parties if he did not
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do so, because of the fact that he is convinced that the cause
of ‘a large share of the differences which have arisen between
the parties in interpreting and applying the vacation agree-
ment grows out of their suspicions of the motives of each
other., Then, too, such feelings between the parties are impor-
tant factors which the referee cannot ignore in rendering his
decisions of interpretation because of their bearing upon the
surrounding facts and circamstances in the dispute.

As he has endeavored to make clear elsewhere in this decision
the language of the agreement of December 17, 1941, is for the
most part language proposed by the parties themselves. Much
of it is not susceptible of an interpretation which will leave no
room for doubt as to what the parties intended and meant.
Much of it is ambiguous, and understandingly so, when one
takes into account the-pressure under which the parties labored
when they drafted it and, what is more important still, the fact
that the parties weére initiating a complicated vacation system
to be imposed upon a very complex industry, However, this
referee has always been impressed, and still is, with the good
faith of the parties and with their basic mutual respect for
each other. He is satisfied that such differences as have devel-
oped between them over vacations are quite superficial, and, to
the extent that they may exist after this award, they should be
ironed out in negotiations between the parties conducted upon
a “give-and-take” basis.

Question No. 4: Meaning and intent of the second paragraph

~ of Article 4 (b). :

Carriers’ Contention:
The carriers interpret this article:

“ .. to mean that, in the event employees in a plant, opera-

tion, or facility, who afe not cntitled to 2 vacation, cannot
be efficiently utilized despite cooperative effort, they may be
furloughed in accordance with the provisions of the rules of
the appplicable schedule on a particular carrier.”

Labor’s Contention:
On the other hand, labor contends:

_“The language of this paragraph is a mandate to both par-
ties to cooperate in assigning any remaining forces in those
instances where all or any number of employees in any plant,
operation or facility, who are entitled to vacations, are given
vacations at the same time. The words ‘remaining forces’ do
not refer exclusively to those employees who have not quali-

- fied for vacations, but also may include others. The parties
are obligated to cooperate to see that those remaining forces
are assigned to work and to avoid creating a condition which
will make it impossible for the employees not included in the
group vacation to continue at work. The purpose is to pro-
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tect the remaining forces while other employees are on group
wacations. This principle is also supported by the provisions
of Article 10 (c), which read:

‘No employee shall be paid less than his normal compensa-
tion for the hours of his own assignment because of vaca-
tions to other employees.’

There is nothing in the second paragraph of Article 4 (b)
that permits the remaining forces to be 1aid off. The re-
spective rules agreements provide how, when necessary, ex-
penses may be reduced, or how forces may be reduced, or
increased, or restored, and the rules of such agreements relat-
ing to such matters and the established application thereof,
are not in any way changed or modified.”

Referee’s Decision:

It is the opinion of the referee that the catriers’ interpreta-
tion of the second paragraph of Section (b) of Article 4, if
applied as the general rule or practice, would defeat the pur-
pose of the paragraph and the intent of the parties as expressed
in Article 4. The referee is unable to find as broad a meaning
in the second paragraph of Section (b) as the carriers would
give to it, When the paragraph is read in its relation to the
entire article, its most reasonable meaning would seem to be
that the parties agreed that represenmtatives of the employees
and of the carriers would cooperate, in those instances in which
group vacations were granted, in assigning to other jobs those
employees of a group who were not entitled to a vacation along
with the rest of the group. It does not follow that under group
vacation situations no employee can be furloughed.

However, the paragraph in question leayes no room for
doubt about the fact that the parties agreed that they should
cooperate in working out arrangements for the assigning of
the remaining men of a group to other jobs during that period
of time when most of the members of a group are away ou
vacation. If it were contemplated that the policy under group
vacation situations should be to furlough the members of the
group who are not entitled to a vacation, the parties should
have said so. However, they did not say so, but rather they
did say that they would cooperate “in the assignment of re-
maining forces.” The referee objects to the broad interpretation
of the language of the paragraph as advanced by the carriers
because, in a sense, it would sanction a practice of discrimi-
nating against those employee members of a group who are not
entitled to a vacation. It would amonnt, in one way, to paying
for at least part of the cost of the vacations granted to those
employees in a group by furloughing the members of the group
not entitled to vacations and thereby saving their wages.

Of course, it cannot be denied that if the services of such
employees are not needed and cannot be used elsewhere, the
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carriers have the right to dispense with such services in ac-
cordance with the rules agreement on furloughs. However, it
is the opinion of the referee that when the parties agreed upon
the language of the second paragraph of Section (b) of
Article 4, they recognized that it would not be fair, as a
regular practice when granting group vacations, to furlough
those employees in the group who were not' entitled to a vaca-
tion at that time. It is to be assumed that the parties realized
that such a practice would be detrimental to iabor morale and
would be considered by the employees as grossly unfair. The
referee believes that the parties agreed to cooperate in assign-
ing such employeces to other jobs in order to avoid the ill-
feeling which would be bound to result from a policy of
furloughing the men. As pointed out by the spokesman for
the employees, the problem of taking care of remaining forces
in group vacation situations could be solved in a large measure
by long-time planning on a cooperative basis between repre-
sentatives of the carriers and employees.

A statement, beginning on page 403 of the transcript, made
by the spokesman for the employees bearing upon the nego-
tiations which lesl up to the adoption of the language of Sec-
tion (b) of Article 4, sheds some light upon the problem of
what the parties intended by the languapge:

“In the carriers’ first draft proposal after the reports of
the Emergency Board of November and December 5, 1941,
after dealing with group vacations they said, * . . and may
lay off without pay other employees who are not entitled to
vacation during such time . . . local representatives shall
cooperate in adjusting forces to the end there may be as
little disturbance as possible.

“We refused to agree to any words which even inferred
that the employees not entitled o a vacation could be laid off.

“The last carriers’ proposal before agreement was reached
. on the language now in the agreement was:
“The local committee of each organization signatory here-
to and the proper representative of the carrier will, if
necessary under these conditions, (giving group vacations)
adjust the remaining force.
ru;‘ ompare the above, their last proposal, with the agreed-to
e: ‘
‘The local committee of each organization affected sig-
natory hereto and the proper representative of the carrier
will cooperate in the assignment of the remaining force.
“There is no ‘if’ necessary under these conditions. It is a
positive statement that _’r.hey will cooperate. There is no
adjustment of the remaining forces, which means furloughing.

- . . . -
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“We want to call attention to the fact that in the last
proposal of the carriers there are the words ‘if necessary
under these conditions,’ referring to a group vacation.

“There are no such words in the rule that was agreed to,
but the words are positive, that is, that they will cooperate.

“Now, the words . . . ‘adjust the remaining force’ . . .
undoubtedly mean and were intended to mean that forces
would be laid off, whereas in the rule agreed to the words
are ‘assignment of the remaining force, No inference at all
that the men will be laid off, but work will be cooperatively
found that they can do and they will be given that work to do.

“We have always, all through these negotiations, refused
to accept any proposed rule of the management that gave
them the right to furlough the remaining forces.

“There are two other matters to be considered in inter-
preting this sentence.

“The first paragraph of Article 4 (b) does not require that
all employees in a plant, operation or facility, shall take
their vacation at the same time because it contains the words,
‘ail or any number.’

“Thus it is clear that with proper planning, it ought to
be, and in almost every instance it will be possible by giving
part of the employees in a plant, operation or facility, where
4 (b) can properly be utilized, their vacation at one time and
another part at another time, and thus obviate any difficulties
or at least minimize the difficulties and permit them by co-
operation to easily be overcome so that the remaining forces
can be assigned to work and can work and not be compelled
to lose employment and compensation because other employees
are getting their vacations while they are not.”

The referee agrees with the employees that the language
of the second paragraph of Section (b) of Article 4 places a
very definite obligation upon the carriers to work out with
representatives of the employees a program of assigning men
to other jobs when most of their fellow workers in a group
are granted a group vacation. If it becomes absolutely neces-
sary to furlough an employee while his fellow workers are on
vacation because there is no place where his service can be
utilized, then such furlough should issue under the existing
rules agreements and not under Section (b) of Article 4.

D. Referee’s Answers to Questions
Raised Under Article 5 of the Vacation Agreement

Article 5 of the vacation agreement reads as follows:

“5. Each employee who is entitled to vacation shall take
same at the time assigned, and, while it is intended that the
vacation date designated will be adhered to so far as prac-
ticable, the management shall have the right to defer same
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provided the employee so affected is given as much advance
notice as possible; not less than ten (10) days’ notice shall
be given except when emergency conditions prevent. If it
becomes necessary to advance the designated date, at least
thirty (30) days’ notice will be given affected employee.

“If a carrier finds that it cannot release an employee for
a vacation during the calendar year because of the require-
ments of the service, then such employee shall be paid in
lien of the vacation the allowance hereinafter provided.”

Question No. 1: Meaning and intent of the first paragraph
of Article 5 respecting adherence to vacation dates which have
been assigned.

Carriers’ Contention:

"It is the position of the carriers that this paragraph should
be interpreted to mean:

. .. that the carrier shall adhere to the vacation dates as
far as practical, but has the right to defer the same by
giving the notice provided for in the paragraph.”

Labor’s Contention:

: t'h'It‘he position taken by the labor organizations is to the effect
at:

“When the vacation date has been assigned it may not be
changed by management, either by deferment or advancement,
except in cases of real necessity growing out of actudl service
requirements and demands. Trivial reasons, or matters of
managerial preference or convenience are not sufficient
grounds for changing an assigned vacation date, as it would
be ‘practicable’ to adhere to the vacation date that has been

assigned.

“The provisions permitting deferment or advancement in
- assigned vacation dates are not to be interpreted or applied,
beca_use of managerial preference or convenience, so as to
nullify or to be inconsistent with the provisions of Article 4,
which permits employees seniority preference in the choice
of vacation dates. The nearer the time approaches for an
employee to commence his vacation, the more important it
" becomes to him that the date not be changed, and unless at
least a ten day notice of necessary change has been given

. an employee, the date cannot be deferred except when emer-
- gency conditions prevent the giving of such notice. The

emergency conditions referred to must be real emergencies;
such as wrecks, fires, floods or other conditions that cannot
. be anticipated and avoided by reasonable planning or adjust-
_ing. In like manner, once a vacation date has been desig-

- mated, it cannot be adwvosnced under any circumstances, except

by at least thirty days notice to the affected employee.”
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Referee’s Decision:

Tt is the opinion of the referee that no disagreement of sub-
stance exists in fact between the parties as to the meaning and
jntent of the first paragraph of Article 5. The language of the
paragraph gives to the management the right to defer vacations.
As pointed out in the contentions of the employees, the lan-
guage does not mean that management can defer wvacations on
the basis of trivial or inconsequential reasons. What the lan-
guage of the paragraph does do is lay down a statement, of
policy that when a vacation schedule is agreed to and the
employees have reccived notice of the same and have madé
their vacation plans accordingly, the schedule shall be adhered
to unless the management, for good and sufficient reason, finds
it necessary to defer some of the scheduled vacations. When
such a situation arises, the management is obligated to give
the employee as much advance notice as possible and in any
event, not less than ten days’ notice, except in case of an emer-

gency. In case it becomes necessary to advance the scheduled - ;

vacation date, then the employee is entitfed to a thirty days’
notice under the language.

Article 5 must be read in connection with Article 4. As this
referee pointed out in his discussion of Article 4, the parties
have agreed upon a plan of cooperating in the assignment of
vacation dates throungh the action of local employee committees
and representatives of the carriers. However, it must be obvi-
ous to all concerned that even under such a cooperative plan,
someone must take final action on individual problems. The
parties undoubtedly recognized that when they provided in
Article 5 that the management should have the right to defer
the vacation of an employee when that becomes necessary in
the interests of the service. However, it does not follow that
the language of Arficle 5 permits the management to exercise
arbitrary and capricious judgment in deferring the vacation of
an employee. If a management should follow such a course,
then it is the opinion of the referee that the employees would
have the right to make the maiter a subject of grievance,

The referee agrees with the statement of counsel for the
carriers, as set forth on page 410 of the transcript. As counsel
says, the problem raises a question of good faith. There is no
substitute for good faith. A management would not act in
good faith towards its employees if it gave notice of a vacation
schedule, permitted the employees and their families to make
vacation plans accordingly, and then, for no good or substantial
reason, arbitrarily deferred the vacations of some of the em-
ployees. Such a practice would not promote good labor rela-
tions, The important point for the parties to keep in mind is
that the primary and controlling meaning of the first para-
graph of Article 5 is that employees shall take their vacations
as scheduled and that vacations shall not be deferred or ad-

[64]

~

vanced by management except for good and sufficiem reason,
growing out of essential service reguirements and demands.

It is to be implied from the language, when read in connec-

tion with Article 4, that any management which acts in bad
faith as far as deferring or advancing vacations is concerned,
once they are scheduled, should answer to the grievance ma-
chinery just as in the case of any other bad-faith conduct which
violates legitimate interests of the employees,

It is the view of the referee that his ruling on this question
does not restrict unreasenably rights of management. Naturally
no claim against the management would be sustained in a given
instance if it acted reasonably and in good faith, and if it so
acted it should have no fear of any complaint which might be
filed against it under Article 5.

Question No. 2: Does a carrier have the option of either
granting a vacation with pay to an employee or keeping him
at work and paying him in lieu thereof?

Carriers’ Contention:
The position taken by the carriers on this guestion is that:

. . . the carrier has this right depending upon the require-
ments of the service.”

Labor’s Contention:
The labor organizations, on the other hand, contend that:

“The answer to this question is, ‘Ne.’ The management is
not permitted to exercise any such option. The second para-
graph of Article 5, specifically provides the only condition
under which an employee may not be released for a vacation
and paid in lieu thereof,

“This condition is where an employee cannot be released
because of the requirements of the service. The purpose of
the vacation agreement is to grant employees vacations with
pay—not deny them vacations, keep them at work and pay
them in lien of vacations. :

“The employee is obligated to take his vacation at the
properly designated time. The management is obligated to
release an employee for a vacation, and nothing short of
real service requirements must be permitted to interfere.
‘A carrier does not_have the right to decline to release an
employee for vacation because some additional payroll cost
will gecrue, or because of some preference or convenience
to the carrier, or because some re-arrangement or adjustment
of work will be necessitated.”

Referee’s Decision:

It is the view of the referee that when the Ianguage; of the
second paragraph of Article 5 is read in light of the primary
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purpose of the vacation agreement; namely, that all employees
who can qualify should receive a vacation, the conclusion is
Inescapable that carriers do not possess the unrestricted right
Of option to keep an employee at work and grant him extra
pay in lieu of a vacation. Here, again, the solution of the prob-
lem rests upon the exercise of good faith, As the spokesman
for the employees points out, on page 425 of the transcript,
the President’s Emergency Boar , i1 its report of November 5,
1941, rejected the notion that vacations should be denied in
the raiiroad industry because of “great pressure upon the rail-
roads to maintain constant, rapid, and efficient service” In its
report the Emergency Board stated :

“Thus they urge that to accomplish this end it is necessary
that there should be no disturbance in the continuity of rail-
way operations. Further, they maintain that the prohable dis-
locat1_ons and many adjustments that the adoption of a
vacation plan would involve precludes its consideration under
present emergency conditions, The Board has considered these
arguments and although it appreciates the fact that the
emergency has increased the responsibility and the strain
upon the railroads of the country, it recognizes, too, that the

condi_tions, it is equally sound under emergency conditions
that increase the strain upon the physical and mental powers
of the employees. . . .

“It is admitted that the adoption of a vacation plan may
cause dislocations and make necessary numerous adjustments
which may be somewhat more difficuit to overcome under the
present emergency conditions, Despite this, it is the opinion
of the Board that these difficulties are-not insurmguntable
¢ven under present conditions. . . o

- This referee wrote the above-guoted language into the report
of the Emergency Board, and he bt_elxeved then, as he beligges

greater than an extra six, nine, or twelve days’ pay. It was not
the intention of the Emergency Board or this referee, when
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vacations were granted to the employees, to make the granting

of vacations dependent upon the financial convenience of the .
carriers. It was recognized that the granting of vacations would

cost a considerable sum, and that factor was taken into con-

sideration when the length of vacations which should be granted

was determined.

Likewise, the fact that granting = particular employee a
vacation may be very inconvenient to the operation of an office
and may require a considerable amount of re-arranging of the
work of the office, does not justify refusing the vacation and
granting exira pay in liea thereof. There are undoubtedly
some instances in which a given employee is the only person
available and qualified to do certain work for a carrier, the
performance of which cannot be interrupted by a vacation,
Under such extraordinary circumstances the carrier would be
justified in granting the employee extra pay in lieu of a vaca-
tion. It is conceivable that under war conditions there may be
such a scarcity of employees in a certsin job classification,
performing work so vital to the requirements of - service, that
to interrupt it by the granting of vacations would seriously
interfere with the war effort. There can be no doubt about the
fact that under such circumstances the carriers have the right
to grant extra pay in lieu of vacations. However, the referee
is satisfied that the parties realize that such instances are bound
to be few and far hetween in this industry and that as a gen-
eral practice each employee is to be entitled to actually take
his vacation with pay.

If the second paragraph of Article § is applied in a manner
consonant with the foregoing mentioned general practice, it is
difficult to see how any problem of interpretation of the article
can arise, '

E. Referee’s Answers to Questions
Raised Under Article 6 of the Vacation Agreement

Article 6 of the vacation agreement reads as follows:

“The carriers will provide vacation relief workers but the
vacation system shall not be used as a device to make un-
necessary jobs for other workers. Where 2 vacation relief
worker is not needed in a given instance and if failure to
provide a vacation relief worker does not burden those em-
ployees remaining on the job, or burden the employee after
his return from vacation, the carrier shall not be required
to provide such relief worker.”

Question No. 1: Meaning and intent of the first sentence of
Article 6 reading, “The carriers will provide vacation relief
workers but the vacation system-shall not be used as a device
to make unnecessary jobs for other workers.” .
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Carriers’ Contention:

It is the contention of the carriers that this sentence should .

be interpreted to mean:

« _ . that a vacation relief worker (not necessarily an as-
signed vacation relief employee) will be provided by the
carrier when such provision does not result in the utilization
of workers not required by the needs of the service. Further,
that the language ‘but the vacation system shall not be used
as a device to make unnecessary jobs for other workers’ re-
lates to the system as a whole and covers all situations which
arise in connection withk or grow out of the application of
the Vacation Agreement, and that the test laid down in the
rule would apply, not only to the position of the vacationing
employee, but likewise to any positions the occupants of which
are transferred in connection with changes brought about
because of vacation.”

Labor’s Contention:
On the other hand, the labor organizations contend that:

“The first part of this sentence contains a clear require-
ment that ‘the carriers will provide vacation relief workers.’
This requirement is qualified by the remainder of this sentence
and by the second sentence of the article, However, these
qualifications do not nullify the requirement to provide vaca-
tion relief workers, but after vacation relief workers have
been provided, it is the number of them and their use which
are qualified.

“The last four words ‘jobs for other workers’ refer to
workers other than the ‘vacation relief workers' specified in
the first sentence. The sentence does mot read:-* * * shall
not be used as a device to make unnecessary jobs for “relief”
workers,” nor does it read: “* * * make unnecessary jobs,’
but it does read: “* * * make unnecessary jobs for other
workers.'

“Therefore, these four words do not refer to ‘vacation
relief workers.'

“Elsewhere in the Vacation Agreement (Article 12 (b))
it is provided that the positions of employees absent on vaca-

tions will not constitute ‘vacancies’ under any existing rules -

agreement, consequently carriers are not required to bulletin
such positions for the purpose of filling same from employees
making application therefor. However, under the second
sentence of the article when the position of a vacationing
employee is to be filled and a regular relief employee is not
utilized for that purpose, then effort must be made to observe
the ‘principle of seniority’ as ‘senority’ is defined and re-
quired to be observed in existing rules agreements. Under
such circnmstances if an employee holding a regular position
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ig utilized to fill the position of = vacationing employee, the
filling of the position made vacant by the utilization of such
employee is governed by the provisions of existing rules
agreements or recognized practices thereunder; nothing in
this article or Vacation Agrcement permits the ‘blanking’ of
such position.” .

Referee’s Decision:

The dispute which has arisen between the parties as to the
meaning of Article 6 stems directly from another difference
between them ; namely, one over the relationship and applicability
of existing working rules to the vacation agreement. There-
fore, the referee wishes to discuss briefly the relationship be-
tween existing working rules and the vacation agreement before
he rules specifically upon the disputed questions which the par-
ties have raised under Articie 6.

. The record shows that Article 6 of the vacation agreement
is based upon recommendation No. 5 on vacations, as set forth
on page 61 of the November 5, 1941, report of the President’s

_ Emergency Board. The recommendation reads:

“That the carriers should hire vacation relief workers and
that a vacation system should not be used as a device to make
unnecessary jobs for other workers. If a vacation relief
worker is not needed in a given instance, and if failure to
hire a vacation relief worker does not burden those employ-
ees remaining on the job, or burden the employee after his
return from his vacation, the carrier should not be expected
to replace every employee on vacation with a relief worker.”

In discussing this recommendation in the body of the report,
the Board stated on page 58:

“The carriers, in addition to their argument that the present
time is not appropriate for the iustitution of a vacation plan,
contended that the employees’ proposal is so unreasonable,
unworkable, and burdensome as not to furnish a proper basis
for a vacation plan even in normal times. The provisions of
the request, they argne, make the giving of vacations unneces-
sarily expensive. Moreover, the insistence of the employees
that all existing working rules and conditions shall apply to
the giving of vacations would interfere with an economic and
efficient operation of the railroads.

“The Board is of the opinion that the views of the carriers
on these points have merit and the recommendations of the
Board give cognizance to them, With particular reference to
the rules, as they may apply to the operation of a vacation
plan, the Board believes that necessary adjustments need to
be made. It should be recognized by all concerned that the
present rules were developed for the industry at a time when
the parties did not contemplate arranging for vacations with
pay. It would appear that some of the existing rules if strictly
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applied to the vacation problem would result in excessive
vacation costs to the carriers. It is possible that some of the
rules would work other types of hardships upon both carriers
and employees and hence that they should be adjusted to meet
the vacation situation. These adjustments in the rules, because
of their technical nature, cannot be determined to the best
advantage by this Board; they must of necessity be decided
upon by the parties involved. It is the opinion of the Board
that any changes in the working rules as they apply to vaca-
tions should be the subject of negotiations between the proper
officials of the carriers and the employee organizations. It is,
furthermare, the view of the Board that the rules should be
disturbed as little as is necessary to permit the operation of a
vacation plan on a reasonable and workable basis. Negotiation
should be entered into immediately and any necessary changes
in rules should be agreed upon by January 1, 1942

Thus it is seen that it was not the intention of the Emergency
Board that the vacation plan should be administered independ-
ently of existing working rules, but rather, that in those in-
stances in which existing working rules, if strictly applied, would
produce unjust results, they should be modified through the
process of collective-bargaining negotiations conducted between
the parties.

At the mediation sessions which led to the so-called “Wash-
ington Settlernent of December 1, 1941,” this referee held many
conversations with representatives of the employees and of the
carriers, and as a result of those conversations, he knows it to
be a fact that the parties reached the Washington settlement
with the understanding that the vacation plan was to be subject
to the rules agreements but that the parties would negotiate
adjustments of any working rules in any existing agreements
which in their application would produce results contrary to
the purpose of the vacation plan.

When the parties returned to Chicago and proceeded with
their negotiations on vacations, which negotiations culminated in
the vacation agreement of December 17, 1941, they well under-
stood that existing rules agreements were applicable to the
vacation plan unless modified in negotiations between them. In
fact, when they came to write their proposals for a vacation
contract, they agreed that Article 13 thereto should contain
the following language:

“The parties hereto having in mind conditions which exist
or may arise on individual carriers in making provisions for
vacations with pay agree that the duly authorized representa-
tives of the employees, who are parties to one agreement,
and the proper officer of the carrier may make changes in
the working rules or enter into additional written under-
standings to implement the purposes of this agreement, pro-
vided that such changes or understandings shall not be
inconsistent with this agreement”
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. Thus the vacation agreement itself as adopted on December
17, 1941, shows that the parties recognized that existing rules
agreements on the various railroad properties are applicable
to the vacation agreement but that they may be changed in
nei-itlatxons between duly authorized representatives of the
parties. :

At the hearing on August 1, 1942, as shown by the record, a
lengthy discussion took place in regard to the way that various
working rules in existing rules agreements might affect the
administration of the vacation plan if the employees should
insist upon a strict enforcement of them. The record shows
that all parties concerned in the hearing recognized that existing
tules agreements must be taken into account in interpreting and
applying the vacation agreement, although there was a marked
difference of opinion between the parties as to just how some
of the rules should be applied to the vacation agreement.

At several points in the transcript, chiefly on pages 524 and
536, the referee reminded the parties that it was understood by
them at the time of their December, 1541, negotiations on vaca-
tions “that the working rules would remain in force and that
‘it was not contemplated that they would remain in force either
to make work unnecessarily or in order to raise technicalities,”
which would work injustice and defeat the purpose of the
vacation agreement. If is the duty of the referee to interpret
and apply the vacation agreement in accordance with the mean-
ing of its language, and if that results in a conflict with some
working rule about which the referee was uninformed, then it
is up to the parties to adjust the matter through the machinery
for nepotiations as provided for in Sections 13 and 14 of the

" agreement. However, the referee has no power to force the

parties to make such adjustments in their rules, no matter how
fair and reasonable such adjustments would be.

The referec has presented the foregoing review of the dis-
cussions and understandings as to the applicability of existing
working rules agreements to the vacation contracts, because he
considers those understandings of basic importance when it
comes to interpreting the vacation agreement, particularly Article
6 thereof. Turning now to the dispuie between the parties over
the meaning and intent of the first sentence of Article 6, the
referee wishes to make the following points:

(1) The sentence obligates the carriers to provide relief
workers to perform the work of an employee while he is on
vacation if his work is of such a nature that it cannot remain
undone without increasing the work burden either of those
employees remaining on the job or of the employee when he
returns from his vacation. It does not mean that in every
mstance when an employee goes on a vacation the carrier must
assign someone to do the work which the employee would
otherwise have done had he not gone on his vacation.
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The parties to the dispute made perfectly clear on pages 477
to 491 of the transcript that there are many types of jobs which
can await the return of the vacationer without the need of hav-
ing anyone perform any duties i connection with them while

e employee is on his vacation. In the case of such jobs, the
parties are agreed that no relief worker need be assigned by
the carrier. Thus, on page 491 of the transcript, are to be
found the following statements on this point

“Mr. Davis (for employees) : We recognize definitely that
there are jobs where the men can be away on vacation and
where no relief employee is necessary but, on the other
hand, there are numbers of jobs where relief men are neces-
sary to comply with the agresment.

“The Referee: Generally speaking, you point out that
where it is so-called production work on the job, then ne
relief is necessary, but where it is & type of job where some-
body else has to assume part of the burden, then you think
relief is necessary.

“Mr. Davis: If it is a job that is required to be kept up
currently. If it is a job that is a time proposition, it is a
routine matter, that has to be done every day, somebody has
to do the work.”

The representatives of the employees submitted many exam-
ples of instances in which relief workers would be unnecessary,
such as the taking of a vacation by a member of a maintenance
crew. It was pointed out that in the case of a crew of several
men doing general rebuilding and reconditioning work, the
absence from the. crew of ome of several men on vacation
creates no burden on_ the remaining men, but simply means
that they will accomplish less work while their fellow work-
men are absent. Other examples of similar jobs in which the
assignment of relief workers would be unnecessary cited by the
employees included repairmen, machinists, secHonmen, bridge
and building werkers, and many types of clerical, office, station,
and storehouse workers. Therefore, it is to be remembered
that the language in the disputed sentence, “The carriers will
provide vacation relief workers,” does not lay down any umi-
versal requirement that the position of every employee must be
filled while he is on vacation.

(2) The term “vacation relief workers” is not used in a
technical sense, but includes those special employ[ees or extra
employees, called “relief workers,” who, in many instances, are
hired to fill the positions of employees who are absent from
employment because of illness or to attend to business affairs,
or to take a vacation, or for any other reason for which the
company excuses them from duty. The term also includes those
regular employees who may be called apon to move from their
job to the vacationer’s job for that period of time during which
the employee is on vacation.
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(3) The language of the sentence, “but the vacation gys
shall mt"bc_: used as a device to make unnecessary jobs form::
workers, 18 not subject to the interpretation that the employees
place upon it, ’The last four words of the setitence, “jobs for

er workers,” do not refer, as contended for by the labor
orgamzations, “to workers other than the vacation refief work.

specified in the first part of the sentence. Although this
part of the sentetice is rather awkwardly worded, what it means
is that the vacation system shall not be used as a device to
make unnecessary jobs ; or, in other words, the vacation system
shall not be used to foster a so-called “make-work” program.

the employee is on vacation. Thus it is seen that the four
words, “JPbs for other workers,” do refer, contrary to the
employees’ contention, to vacation relief workers in that the
sentence, taken as a whole, means that the vacation system shall
not be used to make unnecessary jobs for relief workers,

{4) Tt should be remembered by the parties that when the
first sentence of Article 6 was written by this referee into the
November 5, 1941, report of the President’s Emergency Board,
and siibsequently approved by the parties themselves on Decem-
ber 10, 1941, when they ‘submitted their proposals for a vacation
agreement, this referee was not familiar with the procedures
followed In assigning relief workers or with the existing work-
Ing agreements regulating the assignment of relief workers. It
was understoogi that the parties would worlk out, between them-
selves such adjustments of their rules as might be fiecessary in
order to carry out the purpose and intent of Articie 6,

As stated before, they specifically provided for negotiation
procedures in Article 13 of the agreement to accomplish that
very purpose. If they have not conducted such negotiations,
it 1s a job which still lies ahead of them. It is not a matter
which fal!s within the powers and jurisdiction of this referee.

- The submission agreement under which he has served as referee

does not empower him to abolish or modify any existing work-
Ing rules. The spokesman for the employees, on page 449 of
the transcript, alleged that little progress has been made hy
the parties in negotiating working rules for relief workers.

existing working rules agreements and the vacation agreement:

“Mr. Jewell: Mr. Referee, I do not think we have any
quarrel at all with what you have said, I think you have got
to have this in mind, We provided a2 method to deal with
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all those problems, and we provided it specifically in this
agreement, Article 13.

“The Referee: The information language.

“Mr. Jewell: Yes. The carriers have here and have been,
as 1 understand their position, seelking to strike down these
rules by interpretations rather than going back on the prop-
erties under Article 13 and saying, “This rule for this reason
does not apply here,’ and working it out.

“The Referee: I will pass judgment on that point. I do
not intend to abolish Rule 13 of the agreement.

“Mr. Jewell: I think you have that in mind. )

“The Referee: Rule 13 of the agreement will remain
standing after I get through writing my award. .

“Mr. Jewell: Our statements here are on the assumption
that the rules are left absolutely as they are, and they do
not carry with them the statement or the assumption or the
implication that the rules should or must remain as they are.

“The Referee: That is right.

“Mr, Jewell: But if they are to be changed, then the
vehicle through which they may be changed and can be
changed and should be changed is Article 13.

“The Referee: That is right, and especially that last part
of your language,~should be be changed, or I would say,
must be changed,

“Mr. Jewell: All right, I will say must, for our group.

“The Referee: Must be changed.

“Mr. Jewell: Must be changed, that is right. There are
certain things that must be changed, but they have got to be
changed under Article 13, and we are not going to be agree-
able that they should be changed by interpretation. This is
my point, sir.”

(5) The carriers submitted the following illustrations in con-
nection with the dispute over the first question in Article 6
and asked for a ruling on them:

“(a) The position of an employee entitled_ to twelve days
vacation is filled during his absence for nine days and is
blanked for three days because employment is unnecessary
except for nine days. The carriers contend that it is_only
necessary to fill his position during the days when relief is
required.”

It is the ruling of the referee that the contention of the
carriers as to this illustration is sound, subject to the under-
standing that there was no need for the performance of any
work in connection with this job during the three days that
a relief worker was not employed. Or to put it another way:
the carrier would not be obligated under the illustration to il
the job during the three days unless its failure to do so would
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place a burden, within the meaning oi the second sentence
of Article 6, upon those employees remaining on the job or
upon the regular employee after his return from vacation.

“(b) On a signal section where there is employed a main:
tainer and an assistant maintainer, the maintainer goes on
vacation. ' The carrier contends that the assistant maintainer
may be moved up and paid the maintainer's rate during his
absence and the position of assistant maintainer unfilled.”

It is the opinion of the referee that under most signal mainte-
mance jobs of the type referred to in the iliustration, it would
not be possible for the assistant maintainer to maintain the
section without placing upon him a burden of work which
would be in violation of the “burden provision” of the second
sentence of Article 6. Of course, whether or not that provision
is violated becormes a question of fact in each instance. The
spokesmen for the employees, on pages 454 to 467 of the tran-
script, argued that a relief worker should be supplied under
carriers’ illustration (b). The main theory of their argument
is that “to have one man attempt to perform the work of two
men on a signal majntenance district would obviously leave
much of the work undone” and would mean that “the work
that remains undohe would have to be caught up when the two
men are again at work after the vacationing emplayee returns.”
Further, they argue that the assigning of only one man to the
job formerly performed by two would increase the responsi-
bility of the one man to the point of a burden not contemplated
under the rules, The referee is inclined to believe that the
objections of the employees to the position of the carriers on
this illustration are, for the most part, well taken. However,
as indicated before, the employees agree that in any instance
in which the “burden provision” in Article 6 would not be
violated, a relief worker need not be employed,

“{¢) A section gang is given vacation as a unit. Em-
ployees from adjoining sections are utilized to patral the
territory during their absence, doing only such work as may
be mecessary to keep the track in operating condition, all of

- this work being performed within their regular hours. Most
of their time is spent upon their own section work, and in-
spection and work on the vacationers’ section being inci-
dental. It is the carriers’ position that such handling is
permissible under the Vacation Agreement”

It is the opinion of the referee that the position tiken by
the carriers on this illustration is sound. He recognizes that
there may be instances in which such an assignment of work
would place an undue burden upon the section gang involved,
but he doubts that such would be the ordinary result, The
spokesman for the employees, on pages 467 and 468 of the
transcript, insists that relief workers should be hired under
the conditions of carriers’ illustration (¢) on the ground that
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the proposal of the carriers would increase the burden of the
section gang doing the work, and violate the 25 per cent dis-
tribution of work provision of Article 10 (b), and probably
violate seniority rights of the men involved. If m a given case
it could be shown that any such rights are violated, the relief
workers wotld have to be supplied, at least until the particular
rule violated is changed under the procedure of Article 13 or
by some other procedure. However, this referee feels that
under ordinary circumstances the position taken by the carriers
in illustration (¢) is a very reasonable one and falls within
the meaning -and intent of Article 6. A large share of the
work of a section gang can be classified as “production work”
similar to the many examples cited by the employees in regard
to which they admitted that relief workers would not have to
be hired.

“(d) In an office clerical employee ‘A’ goes on vacation.
Clerical employee ‘B’ is moved up and paid “A’’s rate during
such absence. Clerical employee ‘C’ is moved inta B’’s
position and paid ‘B'’s rate. It is unnecessary that ‘C’'’s
pasition be filled. The carriers contend that it is permissible
to blank ‘C'’s position.” _

The referee believes that the rules agreements as they pres-
ently exist would not permit the carriers to blank C's position.
He is frank to say that he feels that an adjustment of the rules
ought to be made to permit the blanking of C's position under
such circumstances, but the referee is without jurisdiction or
authority to make such an adjustment in the rules for the
parties. It seems to the referee that if, under the illustration, it
is proper for the carriers to let A’s job go unfilled, and the
employees admit that such action would be proper, then there
is no really good reason for not allowing them to blank C’s
job if B is moved up to A's job and C is is moved up to B’s
job and C’s job does not need to be filled. The only reason
advanced by the employees for their position is that existing
working rules prohibit the blanking of C's job, However, the
referec cannot escape the conclusion that the application of such
a rule to the illustration amounts in fact to a “make-work”
proposition, and is therefore contrary to the spirit and intent
of Article 6 of the vacation agreement. However, in the absence
of a definite adjustment, in accordance with Article 13 of the
agreement, of the working rules on blanking jobs, such exist-
ing working rules would prevail in keeping with the understand-
ing that the vacation agreement must be administered in a
manner consistent with the existing working rules agreements.

Question No. 2: Meaning and intent of the second sentence
of Article 6 and particularly the word “burden.”
Carriers’ Contention:

The carriers interpret the word “burden” as used in this
paragraph to mean:
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.+ - . an overtaxing of employees, ie, that it should b
interpreted in accordance with the usual x;"ieaning of the wdrg

as applied in common usage and as i
dictionary.” g found in the standard

Labor's Contention:

It is the contention of the labor organizations that:

“In applying the second sentence of Article 6 i i
! | 5 consideration
must be given to the provisions of other articles of the agree-
x(nt;a)nt related to the subject, particularly Article 10 (a) and
“Under Articles 6 and 10:
“(1) The carrier may use vacation relief workers,

“(2) The carrier is privileged to let the work of a vaca-
Honing employee remain undone and not provide
vacation relief workers, providing only:

(2) This does not burden other employees during
his absence, or

(b} Burden the vacationing employee after his re-
turn from vacation.

“(3) The carrier may distribute the work of g vacationing
emp}o;gee to two or more employees with common
seniority under a given rules agreement of a particu-
lar craft or class, provided such distribution is not in
excess of 25% of the work load of a given vaca-
tioning employee, unless a larger distribution of this
work load is agreed to by representatives of employees.

“Article 10 (b) of the Vacation Agreement does no

- - " - . t er-'
mit the distribution of a portion of the work load of 2 vgca-
tioning employee to less than two employees. This provision
is directly related to Article 6, If it is necessary for more
:!!éaré .35% ofhf.he i;work Iot?ld of a vacationing employee to be

one during his absence, the agreement contemplate -
viding of a vacation relief worker. plates the pro

“If all, or 2 portion of the work load of a vacationing
employee is given to only onc employee, then Article 10 (a)
contemplates, and it should be considered, that the one
employee has been designated to fill the assignment of the
vacationing employee,

“The word ‘hurden’ does not, as used in this article, have
reference to expenditure of physical effort alone, neither can

. its meaning and intent be restricted to the number of hours

werke_d. The word ‘burden’ can only be logically and reason-
ably interpreted _as_including the imposition of additional
duties or responsibilities. These additional duties.or responsi-
bilities need not be such as to ‘over-burden’ or ‘over-tax’ the
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employees in order for them to be a ‘burdem’—there is no
qualifying word preceding or succeeding ‘burden.’”

Referee’s Decision:

The referee agrees in general u{ith the position taken by the
carriers on this guestion. The word “burden” as used in Article
6 is a verb and means to overtax or to oppress. Counsel for the
earriers in two different places in the transeript made very clear
ctatements as to the meaning of the word “burden” as used in
the second sentence of Article 6.

On page 581 he stated:

“In this case the word ‘burden’ is used, and T think if the
problem is approached in the proper spirit by both sides it
will be easy to decide, and without any elaboration on the
word, whether in a given instance & fellow employee is bur-
dened or is not burdened. If we could agree on the proposi-
tion that » man is not burdened so long as he is reasonably
able to do the work, it seems to me that that is a test which
eatisfies every requirement of the agreement and of an inter-
pretation of an agreement.”

‘The spokesman for the employees objected to the foregoing
statement of counsel for the carrier, principally on the ground
that it stresses physical burden and does not take into account
mental strain and the element of increased responsibility. To

this, counsel for the cartiers replied on page 386 by saying:

“Tf T could bring the matter a fittle closer to at least an
attempt to reach an agreement, I would be willing to say that
a man is not over-taxed so long as he is reasonably able to
do the work or assume the responsibility. I am willing to
bring responsibility into it. I did not leave that out by
intent.”

It should be noted that counsel for the carriers and the
spokesman for the employees agreed that the question as to
whether or not in a given case arising under Article 6 the
failure to provide a relief worker resulted in placing a burden
upon the employees remaining on the job or upon the employee
atter he returned from his vacation was a question of fact which
would have to be determined in light of the particular circum-
stances of the case.

Thus on page 583 of the transcript, the spokesman for the
employees stated:

«There is mot any guestion about it but what the question
whether there is or is not a burden in a particular case has
got to be determined by the facts. There is no other way to
determine it. But we camn never reach an agreement, and
cammot indicate to you, Mr. Referee, that we ought to say
the word ‘burden’ as used here is over-taxing.”
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. And to the same effect, counsel for the carriers stated on
page 578 and on page 580: . .

“Now, the word ‘burden’ has, I think, a commonly accepted
meaning, but whether a burden is imposed in a given instance
carmot be determined en masse and by formula. We cannot
git in Chicago and say as to a certain situation existing in
Miami, Florida, six months from now that will be a burden.
I do not know whether there will be a burden or whether
there will not. As to whether an employee is burdened in
any particular case depends upon, at least, two factors: the
experience, ability and amount of his own work to be done by
an employee, and the amount and character of the physical
work which he is asked to do while another employee is on

a vacation,”
£ k £ & % ¥ *

“So, it is a question of fact in each case. The carriers
are entitled to have the word applied in accordance with the
commonly accepted meaning. Burden means overtaxed, and
if that definition is not acceptable to the organizations, per-
haps they would agree with me that a man is not overtaxed
so long as he is reasonably able to do the work.”

The referee rejects the argument of the employees that the
word “burden” as used in Article 6 must not be given its
ordinary meaning because of the provisions of Articles 10 (a)
and 10 (b) of the agreement. The referee has studied very
carefully the arguments which the spokesman for the employees
made in that connection, but be is frank to say that he did not
find the arguments to be at all convincing or releévant to the
problem presented by the second question raised under Article 6.

It is a well-established rule of contract construction that
words in an agreement should be given their ordinary an
common and usual meaning unless convineing proof is advanced
showing that a given word is used in some special, restricted,
or technical sense. The referee is convinced from the record
that in this instance the word “tyrden” was used in Article 6
in its ordinary sense and in accordance with the interpretation
given to it by counsel for the carriers.

F. Referee’s Answers to Questions
Raised Under Article 7 of the Vacation Agreement

Article 7 of the vacation agreement reads as follows:

“7. Allowances for each day for which an employee is
entitled ‘to a vacation with pay will be calculated on the
following basis:

“(a) An employee having a regular assignment will be
paid while on vacation the daily compensation paid by the
carrier for such assignment. ’
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“{b) An employee paid a daily rate to cover all services
rendered, including overtime, shall have no deduction made
from his established daily rate on account of vacation allow-
ances made pursuant to this agreement.

*(c) An employee paid a weekly or monthly rate shall
have no deduction made from his compensation on account
of vacation allowances made pursuant to this agreement.

“(d) An employee working on a piece-work or tonmage
basis will be paid on the basis of the average earnings per
day for the last two semi-monthly periods preceding the vaca-
tion, during which two periods such employee worked on as
many as sixteen (16) different days.

“(e) An employee not covered by paragraphs (a), (b),
{c), or (d) of this section will be paid on the basis of the
average daily straight time compensation earned in the last

pay period preceding the vacation during which he periormed
service.”

Question No. 1: Meaning and intent of that part of Article
7 (a) reading: “An employee having a regular assignment.”

Carriers’ Contention:

It is the contention of the carriers that the:

“. . . interpretation of this phrase is that the words ‘regular
assignment’ tneans a position which an employee has held
with regularity and will continue to hold as distingnished
from some position which the employee may be filling casu-
ally at the time of going on vacation.

“Hlustration: Employee ‘A’ is assigned to the position of
check clerk, This is his regular assignment. Employee ‘B
a manifest clerk, goes on vacation or is sick and employes ‘A’
is utilized to {11l his job during his absence. Upon employee
‘B’’s return, employee ‘A’ goes on vacation. It is the carriers’
contention that employee ‘A’ would be paid while on vaca-
tion at his check clerk’s rate and not the rate of manifest
clerk’s position.”

Labor’s Contention:
The labor organizations contend that:

“Although the parties under date of June 10, 1942, agreed
to the following interpretation with respect to Article 7 (a):

‘This contemplates that an employe having a regular as-
signment will not be any better or worse off, while on
vacation, as to daily compensation paid by the carrier than
if he had remained at work on such assignment, this not
to include casual or unassigned overtime or amounts re-
ceived from others than the employing carrier.’

{801

they have been umable to agree upon another issue between
them arising out of the phrase ‘an employee having a regular
. agsignment’ It is our position that the words ‘regular assign-
ment’ as used in Article 7 (a) were infended to mean any
regular established job or position and, therefore, that the
language ‘an employee having a regular assignment’ means
an employee who is filling or occupying any regular estab-
lished job orf position.”

Referee’s Decision;

It is the decision of the referee that the preponderance of
the evidence in the record clearly supports the position taken
by the carriers on this question. The referee has considered
carefully the commments and arguments of the parties on this
question, as set forth on pages 594 to 636 of the transcript, as
well as the statements made by them in their briefs and memo-
randa. It is his conclusion that the position taken by the
employees as set forth in the joint submission document, if
adopted, would lead to very unfair and unreasonable results.
It is probably true, as contended by the employees, that the illus-
tration of the problem as offered by the carriers presents ex-
ceptional facts and circumstances which would rarely occur
and which could be avoided by a careful scheduling of vaca-
tions. Be that as it may, nevertheless the illustration does serve
to point out some of the inherent unfairness of the employees’
position on the guestion. The referee believes that the carriers’
contention on the illustration is sound.

The record shows that the parties have made a good-faith
attempt to negotiate a settlement of this dispute. Each side
submitted to the other a statement of the formula or rule
which they desired to have approved as the basis for inter-
preting and applying the words “regular assignment” as used
in Section (a) of Article 7. The employees proposed the fol-
lowing language:

“As to an employee having a regular assignment, but
temporarily working on another position at the time his
vacation begins, such employee while on vacation will be
paid the daily compensation of the position on which actually
working at the time his vacation begins, provided it has
been bulletined and assigned to such employee, or provided
such employee has been working on such position, even though
not bulletined and assigned for fifteen or more calendar days.”

As pointed out on page 628 of the transcript, the carriers
proposed the following rule: : .

“As to an employee having a regular assignment but is
temporarily working on another position at the time his
vacation begins, such employee while on vacation will be paid
the daily compensation of the position on which actually
working at the time the vacation begins provided such em-
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ployee had been working on such positiod for 30 days or
more.”

During the hearing counsel for the carriers suggested to the
employees by way of compromise that they add the following
language to their proposal “and which he would have occupied
during his vacation period had he not gone on vacation.” How-
ever, the representatives of the employees rejected the sugges-
tion. The transcript of the record also shows on page 635 that
just before the negotiations in which the parties attempted to
compromise their differences broke off the carriers offered to
reduce the thirty days’ period in their proposal to twenty days,
The referee is satisffed that the carriers’ above-quoted proposal
with the thirty days’ period changed to twenty days provides
a fair and reasonable settlement of the dispute over the inter-
pretation -and application of Section (2) of Article 7, and he
hereby approves and adopts it. Thus it will read as follows:

“As to an employee having a regular assignment, but tem-
porarily working on another position at the time his vacation
begins, such employee while on vacation will be paid the daily
compensation of the position on which actually working at
the time the vacation begins, provided such employee has been
working on such position for twenty days or more.”

G. Referee's Answer to Question
Raised Under Article 8 of the Vacation Agreement

Article 8 of the vacation agreement reads:

“2.- No vacation with pay or payment in lien thereof will
be due an employee whose employment relation with a carrier
has términated prior to the taking of his vacation, except
that employees retiring undér the provisions of the Railroad
Retirement Act shall receive payment for vacation due.”

Question No. 1: Is an employee who has been suspended or
dismissed, and then later reinstated without loss of seniority,
to be considered as having terminated his employment relation,
within the meaning of Article 8?

Carriers’ Contention:
It is the position of the carriers on this question:

« . . that such employee, if he is restored to service with
pay for lost time or is paid for time during suspension,
would not be deemed to have termimated his employment
relation within the meaning of Article 8, To the contrary,
if an employee was suspended or dismissed and restored to
service with seniority rights unimpaired, but not paid for
lost time, he would not be entitled to a vacation unless so
understood at the time of his restoration.”
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Labor’s Contention:
It is the contention of the labor organizations that:

“Such an employee has not terminated his employment
relation. The fact that he is reinstated without loss of sen-
jority is controlling. If a suspended or dismissed employee is
returned to service without seniority he is in fact re-employed
and not reinstated, and takes the status of a mewly hired
employee,

“Tt ig a common practice in the industry for employees to be
suspended or dismissed and later to be reinstated without loss
of seniority. In some cases where reinstated without loss of
senjority they are also paid for all or part of the time or wage
loss. In other cases they are reinstated without loss of sen-
fority but not paid for time or wage loss. In both types of
cases the employee is not regarded as having had his employ-
ment status or employment relation terminated; neither has
his employment status or employment relation been termi-
nated under the terms of the Railroad Retirement Act.”

Referee’s Decision:

It is the decision of the referee that the position of the car-
riers on this question is clearly supported by the preponder-
ance of the evidence. Much of what the referee said in his
decision on Question 2 under Article 1, dealing with Item G,
“Time Paid for Because of Suspension or Dismissal,” is
applicable here also. Suffice to say at this point, the referee
believes that the position of the labor organizations on this
question is not a realistic one, but rather constitutes a very
strained interpretation of the following language of Article 8:
“whose employment relation with a carrier is terminated prior
to the taking of his vacation.”

The position taken by the employees in their discussions of
this problem, as set forth on pages 636 to 672 of the tran-
script, appear to the referee to be highly technical, especially
their insistence that the criterion which should be considered
as controlling in determining whether or not employment has
been terminated is loss of seniority. They argue that if an
employee is reinstated or returned to work by the carrier fol-
lowing a dismissal without loss of seniority, then his employ-
ment status never was terminated. However, the argument
entirely overlooks the fact that when a man is dismissed for
just cause, 1t falls within the discretion of the carrier to
leave him off the payroils permanently or, as an act of leniency,
to put him back on the payroll with seniority. However, it is
such dismissal that constitutes the termination of employment;
such an employee’s return to service without loss of senjority,
and in some instances also with all or part pay for lost time,
is in fact an act of leniency by the carrier and in no way
modifies or changes the meaning of “termination of employ-
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ment relation” as it is referred to in Article 8 of the vacation
agreement,

The referee feels that counsel for the carriers put the prob-
lem rather effectively when, on page 659 of the transcript, he
stated :

“Now, Mr. Referee, I will agree that this is a small thing
and the situation with which we are confronted does not
occur every day, but I find myself just in this position:

“I think railroad managers are human. I know from my
own experience that they listen with care and consideration
to leniency pleas. But what Mr. Davis suggests, it seems to
me, is simply this: that whenever from now on a plea is
made for the reinstatement of a man, the man who gives
it has to say to himself, ‘Here is a man who is guilty, his
guilt was such as to justify discharge; I am asked as a
humane matter to put him back. I am willing to put him
back, but I don’t want to pay out fifty or sixty dollars of the
company’s money for the privilege of being humane’

“I would like to suggest this: I want men put back on
a leniency basis where conditions justify. I do not want
barriers erected towards the exercise of leniency by z rail-
road company. I do not want barriers put in the way of
railroad officers being good to their men. I do not think that
a railroad should be required to pay a price for the privilege
of being good, and for the sake of the men about whom we
are talking I would urge that the position of the organizations
is just wrong. I do not believe that their attitude is one
which will bring about humane treatment of employees who
have been rightfully discharged, but whom the management
feels should be put back on a Ieniency basis”

The referee agrees in general with the foregoing guoted
statements of counsel for the carriers, and he is satisfied that
it would not be reasonable to give to Article 8 the interpretation
and meaning which the employees would place upon it How-
ever, when a _suspension is given as discipline (as distinguished
from a dismissal), the employee relation shall not he deemad
to have been terminated within the tertns of Article 8 of the
vacation agreement.

H. Referee’s Answers to Questions
Raised Under Article 10 of the Vacation Agreement

Article 10 of the vacation agreement reads:

“10 (a) An employee designated to fill an.assignment of
another employee on vacation will be paid the rate of such
assignment or the rate of his own assignment, whichever is
the greater; provided that if the assignment is filled by a
.regularly assigned vacation relief employee, such employee
shall receive the rate of the relief position. If an employee
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receiving graded rates, based upon length of service and
experience, is designated to fill an assignment of another
employee in the same occupational classification receiving
such graded rates who is on vacation; the rate of the reliev-
ing employee will be paid.

“(b) Where work of vacationing employees is glistributgd
among two or more employees, such employees will be paid
their own respective rates. However, not more than the
equivalent of twenty-five per cent of the work load of a
given vacationing employee can be distributed among fellow
employees without the hiring of a relief worker unless a
larger distribution of the work load is agreed to by the
proper local unjon committee or official

“{c) No employee shall be paid less than his own normal
compensation for the hours of his own assignment because
of vacations to other employees.” :

Question No. 1: Meaning and intent of Article 10 (b).

Carriers’ Contention:
The carriers’ interpretation of this article is:

“ . . that Article 10 (b) only comes into p]_aj'r when an
employee has not been designated to £ill the assignment of
another employee on vacation, as provided for in Article
10 (a).

“Article 10 (b) is a2 pay rule, in that it enables the carrier
to pay employees at their own respective rates when the
work of a vacationing employee is distributed among two
or more employees.

“Article 10 (b) permits of the distribution of work of a
vacationing employee to two or nore employees and the
" payment to such employees of their own rates subject to the
qualifying clause (the 25% clause) in Article 10 (b). This
clatse, read in comnection with the first sentence of Article
10 (b), means that, in the event the vacationing employee’s
work is distributed among two or more employees and such
employeés are paid the vacationing employee’s rate, or their
own rates if higher, then under such conditions there is no
prohibition against such distribution any more than there
would be if one employee took over 100% of the vacationing
- employvee’s work as provided for in Article 10 (a). Ii, how-
ever, more than 25% of a vacationing employee’s work is to
be distributed to two or more employees who are paid their
own rate, if less than the vacationing employee’s rate, then
. the alternative of hiring a relief worker or agreeing on a
‘larger distribution of the work load presents itself,-

“Nothing in Article 10 (b) prohibits certain of the work
of the vacationing employee being allocated to one employee
and his own rate paid- where the volume is insufficient to
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for——

require the designation of another employee to fill the place
of the vacationing employee.

“The carriers do not find in Article 10 (b) any language
to support a contention that the distribution under Article
10 (b) must be necessarily among two or more employees
with common seniority under one rules agreement.

“The carriers find in the phrase ‘unless a larger distribution
of the work load is agreed to by the proper local union com-
mittee or official’ an obligation that such agreements should
be entered into when conditions justiiy.”

Labor's Contention:
It is the contention of the labor organizations that:

“This article permits the work of a vacationing employee
while on vacation to be distributed to two or more employees
with common seniority under a given rules agreement of a
particular craft or class, with payment of their own respec-
tive rates to such employees, provided such distribution is
not in excess of 25 per cent of the work load of the vaca-
tioning employee, anless a larger distribution of this work
load is agreed to by the proper local urnion committee or
union official. The article forbids the distribution of the work
load of a vacationing employee to less than two employees,
and it forbids the distribution of more than 25 per cent of
the work load of a vacationing employee among fellow em-
ployees without negotiation and agreement. If more than
25 per cent of the work load is to be performed, the article
requires the use of a relief worker. This provision is related
to Article 6, as we have heretofore pointed out. ‘Where a
relief worker is required, the provisions of _Artlcl‘e 10 (a)
come into play regardiess of whether he is a regpla}'ly
assigned vacation relief employee’ or whether he is ‘an
employce designated to fill an assignment of another employee
on vacation.””

Referee’s Decision:

It is the opinion of the referee that both parties to this
dispute have gttempted to read meanings into Section (b) oé
Article 10 not intended or contemplated when the parties agree
to the language on December 17, 1941 He feels that they ha(\:fﬁ
adopted a highly legalistic and technical interpretative approa h
to the language, with resulting violence to the objectives 1_1{11
purpose which the parties had in mind last December at t ﬁ
time of their negotiations on the general problem and whic
the referee attempted to cover when he wrote the language of
Section (b} of Article 10. - "

‘rrespective of the problems and difficulties which apparently
hafre axl—)isen in COI‘II‘IEEtiOI_’l with applying Article 10 (b), this
referee would not be justified in amending Section (b) of
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Article 10 by way of interpretation in order to eliminate some
of those problems. Sympathetic as he is with the view that
any existing working rule which produces unjust or unreason-
able results when applied to the vacation agreement should be
waived or set aside insofar- as administering the vacation plan
is concerned, the fact remains that it does not fall within the
referee’s prerogatives and jurisdiction under the vacation agree-
ment fo change the working rules.

The parties have provided in Article 13 for the procedure
which is to be adopted in making any changes in the working
rules. Hence, unless the referee can find that the vacation
agreement itself constitutes a modification of some given worle-
ing rule, the parties must be deemed to be bound by existing
working rules until they negotiate changes in them by use of

the collective-bargaining procedures set out in Article 13.

It scems to the referee that much of the argument of counsel
for the carriers in regard to the meaning of Article 10 (b) rests
Upon an unexpressed premise; namely, that the referee should,
by interpretation, amend Article 10 (b) because of the fact that
in its present form i is very difficult of application, and be-
cause, 1 some instances, existing working rules produce unjust
results. However, the submission agreement which defines and
limits the jurisdiction of the referee in this case gives him no
power to modify working rules either by express amendment
or by way of interpretation. This referee does not propose to
exceed his jurisdiction, at least knowingly and intentionally.

Before ruling upon the specific problems raised by the parties
in their arguments as to the meaning of Section (b) of Ar-
ticle 10, the referee wishes to call the attention of the parties
to the following points:

(1) Section (b) of Article 10 was written into the agree-
ment for the primary purpose of effectuating one of the basic
policies of the President’s Emergency Board in regard to the
vacation issue. The Board was unanimously of the opinion

that its grant of vacations to the employees represented by the

fourteen participating labor organizations should not rest upon
the so-called “keep-up-the-work” principle. The parties to this
dispute will recall that at the Chicago hearings before the
Emergency Board there was a great deal of discussion in
regard to some of the vacation plans which already had been
put info operation on some of the roads, especially among office
employees. Mr. George Harrison, spokesman for the employees
on this issue, pointed out that, by and large, those vacation
plans rested upon a “keep-up-the-work” principle. He argued
that such a principle is basically unsound hecause its applica-
tion amounts, in fact, to a subterfuge method of avoiding the
costs of vacations with pay, so far as the carriers are con-
cerned, and places the entire financial burden upen the shoulders
of the employees.
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The members of the Emergency Board in their deliberations
agreed with the thesis of Mr. Harrison’s argument. They
recognized the fact that in one sense an employee does not
receive a vacation with pay if in order to get that vacation
he must do not only his regular work but also some of the
work of his fellow employees in the office when they are away
on their vacation and that they, in turn, must do his work
while he is away on vacation,

The record before the Emergency Board showed that, in
some instances, railroad employees working under then existing
vacation platis were expected to work extra hours without pay
in order to keep up the work of fellow employees on vaca-
tion. The Emergency Board thoroughly disapproved of that
principle, and, in order to prevent its inclusion within the
vacation grant of the Board, this referee as a member of the
Board was instructed to write language into the Board’s report
on vacations which would require the employment of vacation
relief workers, Although the Board was opposed to applying
the “keep-up-the-work” principle to a vacation plan, it also
wished to check any attempt on the part of the employees to
use a vacation plan as an instrumentality for a “make-work”
program. Recommendation No, 5 of the Board's report on
the vacation issue contained language which, in the opinion of
the Board, would prevent the application of a “keep-up-the-
work” principle and also would prevent the use of the vacation
grant as a means of fostering a “make-work” program. It
may be that the Board’s language in Recommendation No. 3
is not as clear as it might be, but this referee has no doubt
as to what the Board intended by the language.

(2) Last December the parties to this dispute submitted
proposals for a vacation agreement to this referee. It is stg-
nificant to note that they were not in disagreement as to the
language which should be contained in Article 6 of their
proposed drafts. That language was almost identical with the
language of Recommendation No. 5 of the Emergency Board’s
report on the vacation issue. In view of the fact that the
parties were in agreement on the language, this referee ap-
proved and adopted it as Article 6 of the vacation agreement
of December 17, 1941. It is also significant to note that during
the negotiations between the parties held in Chicago in Decem-
ber, 1941, and at the hearings before the referee on December
10, 1941, there was much discussion of the employees’ fears
of and objections to the *keep-up-the-work” principle and to
the carriers’ fears of and objections to the “make-work™ pro-
gram. Mr. George Harrison, speaking for the employees,
stressed the point that the employees would rather have no
vacation plan at all than have one which rested on the “keep-
up-the-work” principle. Mr. Mackay and Mr,” Johnston,-as well
as other carrier spokesmen, urged the referee to keep in mind
the danger of imposing upon the carriers excessive vacation
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costs if the language of the _vacation agreement failed to protect
the carriers from the creation of unnecessary jobs.

As a result of a careful weighing of the argument$ pre-
sented by spokesmen for the employees and for the carriers,
and in order to protect the employees from the abuses of the
“keep-up-the-work” principle and the carriers from the wastes
of 2 “make-work” program, the referee adopted the langnage
which now constitutes Articie 6 and Article 10 (b} of the vaca-
tion agreement of December 17, 1941

(3) In an earlier part of this award, the referee has dis-
cussed the meaning of Article 6. He has pointed out that the
article “obligates the carriers to provide relief workers to
perform the work of an employee while he is on vacation, if
his work is of such a nature that it cannot remain undone
without increasing the work burden either of those employees
remaining on the job or of the employee when he teturns from
his vacation. It does not mean that in every instance when
an employee goes on vacation the carrier must assign someone
to do the work which the employee would otherwise have done
had he not gone on his vacation.”

The referee wishes to stress the point that the language of
Article 6 does not pive, nor was it intended to give, any right
to the carriers to distribute the work of employees on vacation
among the employees remaining on the job. The primary pur-
pose. of the article in this connection was to protect the carriers
against any demands on the part of the employees that the
job of every employee who receives a vacation must be filled
by a relief worker, irrespective of whether or not the regular
work of the vacationing employee is of such a nature that it
need not be performed at all during the short time that he is
away on vacation,

To put it another way, Article 6 was ntended to accomplish
two purposes: first, to guarantee to the employees that when
a worker takes his vacation the other workers in his group will
aot have to take on the burdens of his job as well as their own
and, on the basis of the “keep-up-the-work” principle, perform
the work of the vacationing employee; second, to guarantee
to the carriers that if the work of any employee does not need
to be periormed while he is away on vacation, and if its
remaining undone does not increase the work burdens of other
employees remaining on the job or the work burden of the
employee after his return from the vacation, then they need
not fill that job with a vacation relief worker, thus protecting
them from the danger of a “make-work” program.

If the language of Article 6 is susceptible of other meanings,
it was not so intended by this referee when he wrote it into
the report of the President’s Emergency Board and when, upon
joint submission by the parties, he approved it and made it
a part of the vacation agreement of December 17, 1941,
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(4) Now, what about the purpose and meaning of the lan-
guage of Section (b) of Article 107 At the hearings before
the referee on December 10, 1941, spokesmen for the carriers
convinced this referee that it would be unreasonable and unfair
absolutely to prohibit the distribution of any of the work of
vacationing employees among the emplayees remaining on the
job. They pointed out that such a rule of absolute prohibition
would impair efficiency, result in excessive costs, produce many
maladjustments of operations, and that it would, in fact, result
in the creation of unnecessary jobs. The referee became .con=
vinced that a flexible rule was needed which would permit of
some distribution of work but which, at the same time, would
prevent the carriers from putting into effect a “keep-up-the-
work” system of wvacations.

The language of Section (b) of Article 10 was intended to
accomplish that end. The 25 per cent figure contained in the
section was not intended as any exact mathematical yardstick
which the parties could apply with precision in measuring the
distribution of work. Rather, it was an arbitrary figure which
the referee selected for the purpose of describing and marking
out in a general way the restricted limits to which the carriers
might go in distributing the work. The referee is satisfied that
if the section is applied in accordance with the spirit and
intent of the purpose for which it was devised, it will protect
the carriers from a “make-work” program, and it will protect
the employees from the dangers of a “keep-up-the-work”
vacation principle,

Of course, there is unlimited opportunity for arguments and
bickerings over the application of Article 10 (b) to the vaca-
tion plan, especially if the parties seek to squeeze out of it
unintended advantages by applying the language in a narrow
and strict manner to exceptional fact situations. If the parties
approach the application of the article in that spirit, the referee
doubts if there is any language that can be used which will
prevent disputes and disagreements over its application. How-
ever, there is one thing that is perfectly clear, and that is: If
the application of Section (b) of Article 10 in its present form
produces unreasonable results, then the parties should proceed
under Article 13 or Article 14 to negotiate a modification of
it; but they should not expect this referee to modify it by way
of interpretation.

The referee believes, however, that the section is workable in
its present form, if the parties will keep in mind the purposes
for which it was devised. He is frank to say that he believes
that most of the difficulties which have arisen under Section
(b) of Article 10 would be eliminated if some of the carriers
made clear to the employees that they were not attempting to
use the section as a means of keeping down the costs of the
vacation plan below that amount which in all fairness jt ought
to cost them.

[90]

The referee hopes he will not be misunderstood on this point
of costs of the vacation plan, He believes that the officials of
the carriers should and are duty bound to their principals: to
administer the vacation plan. economicalty. However, Article
10 (b} was not devised for the purpose of enabiing the carriers
1o save a lot of money by distributing work among the em-
ployees; but rather, as far as the cost figure is concerned,.its
purpose was to protect the carriers from the economic waste
which would result if they were forced to hire relief workers
in those cases in which only @ smaell portion of the employee’s
work needed to be done while he was awaey on vacdtion. |

The language “25 per cent of the work load” was used to
describe in'a general way the upper limit to which the carriers
could go in making work distribution adjustments in those in~
stances in which a portion of a vacationing employee’s work
cotld not go unattended during his absence. However, in those
mstances in which all or a substantial amount of an employee's
work would have to be done while he was away on vacation, it
was clearly contermplated that the carriers should provide relief
workers to do his job and not attempt to stretch the meaning of
the language of the agreement in a manner which would per-
it them to distribute the work of the employee and save the
expense of hiring relief workers,

As stated before in this decision, the cost of vacations was
taken into account by the Emergency Board when it considered
the length of the vacations which should be granted. QOne
reason why the longer vacations as requested by the employees
Were not granted was that the Board believed that they would
be too costly at this time, especially in view of the Board’s
conclusion that the vacation plari should not include the “keep-
up-the-work™ principle, but that it should include the cost inci-
dental to providing vacation relief workers,

With equal frankness, the referee wishes to call the employ-
ees’ attention to the fact that the language of Article 10. (b)
was not devised to make it possible for them to secure unin-
tended economic benefits by resort to very narfow and technicat
applications of the section to exceptional fact situations, The
wording of the section was broadly stated for the very purpose
of permitting flexibility in the administering of the vacation
plan. The successful application of any flexible plan is depend-
ent upon a coaperative effort on the part of those responsible for
its administration. In such situations as this one, in which the
very problem involved is characterized by many intangible

" factors, there is little that the referee can do towards solving

the disputes which have arisen between the parties other than
to lay down 2 statement as to the general purposes and mean-
ings which were intended in the use of the language as it is
found in Article 10 (b). -He has attempted to do that very
thing in the foregoing remarks. ‘
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(5) On the basis of the premises set forth in the referee’s
foregoing remarks on this guestion, he wishes now to make a
few comments on some of the specific arguments and illustra-
tions set forth in the contentions of the parties on the question
as to the meaning of Article 10 (b).

(a) The statement of the carriers that, “Article 10 (b) only
comes into play when an employee has not been designated to
fill the assignment of another employee on vacation, as pro-
vided for in Article 10 (a2),” is correct.

(b) The second contention of the carriers that, “Article
10 (b) is a pay rule, in that it enables the carrier to pay em-
ployees at their own respective rates when the work of a vaca-
tioning employee is distributed among two or more employees,”
is misleading, The language of the words, “when the work of
a vacationing employee is distributed among two or more
employees,” seems to imply that all the work of a vacationing
employee can be distributed among two or more employees. [f
such an implication were intended, it does not accord with the
meaning of the article. Further, the description of the article
as a “pay rule” is not an accurate description of the article,
when viewed from the standpoint of its primary purposes as
above discussed. The reference in the article to pay rates
must be considered secondary to the primary meaning of the
article.

(c) The third paragraph in the statement of the position of
the carriers on this question is rejected by the referee primarily
because it seems to be subject to the interpretation that the
carriers believe that 100 per cent of the work load of a vaca-
tioning employee can be distributed among two or more em-
ployees, provided that they receive either the vacationer’s pay
rate or their own rates if higher, Such a distribution of work
is not permissible under Article 10 (b). Under such circum-
stances the rules applicable to the hiring of a relief worker
apply.

(d) The referee is satisfied that there iz a great deal of
merit in the following contention of the carriers:

“Nothing in Article 10 (b) prohibits certain of the work
of the vacationing employee being allocated to one employee
and his own rate paid where the volume is insufficient to re-
quire the designation of another employee to fill the place of
the vacationing employee.”

e believes that the statement falls within the meaning of
Article 10 (b) and he rejects the technical objections which
the employvees raised against it. Of course, it is to be under-
stood that the 25 per cent protection applies and the distribution
of the work will not burden any employee to whom it is dis-
tributed. :

In approving the carriers’ position, the referee has in mind
the type of situation in which employee A in an office has very
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little to do and employee B goes on his vacation. If a small
portion of B's work must be done while he is away on his
vacation, it should be deemed permissible, under Article 10 (b),
for the carrier to ask A to do it. Such an application of
Article 10 (b) is consonant with ordinary common sense. If,
on the other hand, A’s regnlar duties leave him no time to do
any of B’s work, then he cannot be burdened with it unless he
is relieved of doing some of his other work, It is to be under-
stood that the distributor-of-work right granted to the carriers
in Article 10 (b) cannot he used as a speed-up device.

{e) The referee agrees with the carriers that the distribition
of work under Article 10 (b) need not necessarily be among
employees with common seniority, but it is to be definitely under-
stood that the agreement cannot be applied in a manner which
will cross craft or class lines. As to this point, the referee
approves of the view expressed by the spokesman for the
employees when he said, on pages 727 and 728 of the transcript:

“Now, I think, Mr. Chairman, if there is no intention and
if there is no right to cross craft or class lines here that
probably our statement with respect to seniority rosters in this
regard is a little too tight, a little too restrictive because it is
a fact that there are some groups where the rosters are
divided, where the rosters do divide men that do naturally
flow back and forth, but what maybe we should have said is
that the general principle of seniority should be observed. We
should not have said ‘common seniority’ because it is correct
to say that when we said ‘common seniority’ we mean seniority
among the men on one roster. We do not mean the seniority
among the men on another roster. We do tiot mean to in-
clude the seniority as between the two rosters.

“That is a little too stringent, I think and I hope that the
Referee will get from what I suggested,—find some words
when there is time to deliberate, which is not available to
me right now, better words than we have used on that par-
ticular point because all we desire is that in so far as ap-
plying 10 (b) is concerned there shall not be first and fore-
most and more important, more important to the group I
represent and I say it without reservation, the shopmen,
and then the agreement itself that there shall not be crossing
of craft lines; and secondly, that the principle of seniority
shall be regarded to the end that the men under normal cir-
cumstances will be entitled to promotion to jobs paying better
rates of pay, temporarily or otherwise, and will not be denied
in wholesale fashion that because Article 10 (b) deals pri-
marily with the preservation of rates.”

The referee believes that the above-quoted comments of Mr.
Jewell constitute a very clear statement of the policy which

. ‘should prevail in regard to-the seniority problem.
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(i) The last contention in the carriers’ statement of their
position on this question reads: ’

“The carriers find in the phrase ‘unless a larger distribu-
tion of the work load is agreed to by the proper local union
commiitee or official’ an obligation that such agreements

_should be entered into when conditions justify.”

The referee agrees that a moral obligation rests upon both
parties to settle by collective-bargaining nepotiations under
Articles 13 and 14 of the agresment, any differences that may
arise over the request of the carriers for a larger distribution
of the work load when in their opinion conditions justify it.
However, the question as to whether or not in a piven case
conditions justify a greater distribution of work is 2 question
of fact, and if the parties cannot reach an agreement in_good-
faith negotiations over the problem, then a greater distribution
cannot be made by the carriers under the present wording of
Article 10 (b). Much can be said for a modification of Arti-
cles 13 and 14 which would permit of the breaking of a dead-
lock in negotiations by reference to a third party on the request
of either side to a dispute, but that is a matter which falls
beyond the jurisdiction of this referee.

The referee believes that he has answered in the foregoing
discussion of this question all of the contentions made by the
labor organizations in their formal statement of their position
on the meaning and intent of Article 10 (b).

Question No. 2: Meaning and intent of the words “equivalent
of twenty-five per cent of the work load” as used in Article
10 (b).

Caxriers’ Contention:

The carriers’ interpretation of the words “equivalent of
twenty-five per cent of the work load” is:

“, . . the equivalent of 25 per cent of the requirements of
the position.” .
Labor’s Contention: k :
. It is the contention of the labor organizations that:
“The reference to ‘work load’ in Article 10 (b) means

the work requirements, the duties, the responsibilities or the

regular and normal functions attached to the position of the
vacationing employee, When more than the equivalent of
twenty-five per cent of the foregoing factors are imposed
upon fellow employees, except by negotiation and agreement,
then the provisions of Article 10 (b) are violated.”

Referce’s Decision:

. The term “work load” as used in Article 10 (b) is synony- .

mous with work, duties, tasks, quantity: job assignments. Once
[941

. again the referee wishes to call the attention of the parties to

the fact that it was not the purpose of Section (b) of Article
10 to provide and define for the parties an exact yardstick or
measurement which could be used by them in distributing the
work of the employees. The referee took it for granted that
the parties wanted him to lay down a hroad outline of policy
which should govern the application of the vacation agreement
to specific cases. The term “work load” was used in a broad
sense—and necessarily so—because of the complex and highly
variable pature of the many different types of jobs which exist
in the railroad industry. The word is not one of exact meaning
—and desirably so—because it must be applied to the variable
and flexible problems arising nnder Section (b) of Article 10.

L. Referee’s Answers to Questions
Raised Under Article 12 of the Vacation Agreement

Article 12 of the vacation agreement reads:

“12. (a) Except as otherwise provided in this agreement
a carrier shall not be required to assume greater expense
because of granting a vacation than would be incurred if an
employee were not granted a vacation and was paid in lieu
therefor under the provision hereof, However, if a relief
worker necessarily is put to substantial extra expense over
and above that which the regular employee on vacation would
incur if he had remained on the job, the relief worker shall

be1 compensated in accordance with existing regular relief
rules.

“(b) As employees exercising their vacation privileges
will be compensated under this agreement during their absence
on vacation, retaining their other rights as if they had re-
mained at work, such absences from duty will not constitute
‘vacancies’ in their positions under any agreement, When the
position of a vacationing employee is to be filled and regular
relief employee is not utilized, effort will be made to observe
the principle of seniority.

“{(c) A person other than a regularly assigned relief em-
ployee temporarily hired solely for vacation relief purposes
will not establish seniority rights unless so used more than

- 60 days in a calendar year. If a person so hired under the
terms hereof acquires seniority rights, such rights will' date
from the day of original entry info service unless otherwise
provided in existing agreements.”

Question No. 1: Meaning and intent of Article 12 (a).'
Carriers’ Contention:
It is the position of the carriers that they:

“. . . interpret the first sentence of Article 12 (2); and
particularly the words ‘except as otherwise provided in this
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agreement,’ to refer to the provisions of the Vacq.tion'Agre’e-
iment, and that except as they may be required by the
mandatory provisions of that agreement they are not required
to incur expense greater than would be incurred by paying
an employee in lieu of a vacatioh, and that the vacation sys-
tem shall not be used to impose any unnecessary or additional
expense. The carriers further comtend that the prohibition
as contained in the Vacation Agreement against the use of
the vacation system to create unnecessary expense takes pre-
cedence over any schedule rule which would create such
expense. To state the matter differently, the carriers contend
that the language in the first sentence of Article 12 (a) makes

it clear that the intention of the agreement is that a carrier
in ordinary circumstances, and except as otherwise provided
by the Vacation Agreement, would not be penalized because
of the granting of vacations, and that the exception to this
is made clear by the next sentence beginning However,’ in
which is specified exactly the additional expense which the
carrier may be required to pay.”

Labor's Contention:

_ The labor organizations contend that:

“To properly interpret the first sentence requires a breaking
down and interpretation of certain words contained therein.
The words ‘this agreement’ as used in this Article and else-
where in the Vacation Agreement refer to the Vacation
Agreement and must be interpreted as tho they read ‘this
Vacation Agreement’ The phrase ‘except as otherwise pro-
vided in this agreement’ means that where it is otherwise
provided in the Vacation Agreement, the remainder of the
first sentence of Article 12 (a) is not applicable. The wotrds
‘a carrier shall not be required to assume greater expense
because of granting a vacation than would be incurred if an
employee were not granted a vacation and paid in lieu there-
for under the provision hereof’ when coupled with the phrase
‘except as otherwise provided in this agreement’ mean that
if a carrier is required to assume greater expense or cost
because of application of other provisions of the agreement,
the carrier is not privileged to utilize this provision of the
article to deny an employee a vacation earned and pay him in

lieu thereof, merely because greater expense would be in- .

curred.

“Nothing in the language used in the first sentence of
Article 12 (a) is intended to nmllify the remainder of the
Vacation Agreement by giving a carrier the option of paying
employees a bonus in lieu of vacations, and thus defeat the
primary purpose of the Vacation Agreement. Some addi-
tional expense must be assumed in giving vacations to indi-
vidual employees if the vacation program is to remain such,

. instead of being converted to a wage bonus plan,
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“If an employee has earned a vacation he must be per-

xmitted to take it unless service requirements prevent; the

-carrier must assign a vacation date and, if in applying pro-
visions of the Vacation Agreement it is necessary to fill the
‘position of the vacationing employee, then such additional
-cost in connection with the filling of such position as is re-
quired by the application of Articles 4, 6, 10 (a), 10 (b), and
-other provisions of the Vacation Agreement must be assumed
by the carrier.

“The word ‘expense’ as used in the second sentence of the
-article refers to the out-of-pocket, or away-from-home ex-
‘penses, such as for meals, lodging or traveling, which a relief
worker must incur because of performing the relief work.

“The second sentence of the article provides that a relief
‘worker shall be compensated in accordance with ‘existing
regular relief roles’ if he is necessarily put to ‘substantial’
-exira expense over and above that which the regular employee
wousd incur if he had remained on the job. In actual practice
the regular employee,’ in most instances, incurs no expense
for which he is reimbursed by the carrier. A few regular

- employees incur and are reimbursed for away-from-home

expenses when their work or assignment requires that they
incur such expenses away from home station or headguarters
point; the rules agreements provide for such reimbursement.
‘However, 2 regular employee whose work is confined to his
home station or headquarters point incurs only incidental
expenses, such as local transportation fares or the cost of
noonday lunches. Under this part of Article 12 (a), it is not
intended that a relief worker would be reimbursed for such
incidental expenses while relieving such regular employee at

" the home station of the relief worker ;: however, if the relief

worker must incur expense for meals or lodging because of
being sent from his home station or headquarters point to
relieve a vacationing employee at another station or point, it
is intended that he be reimbursed for such expense, Further,
a relief worker who relieves a régular employee on vacation
whose position requires road service and where away-from-
home expense is normally paid to the regular employee, is to
receive the allowances that go with the job.

“The words ‘existing regular relief rules’ are not to he
narrowly construed as meaning only the existing rules that
govern established regular relief positions; that is, positions
created and used only for the purpose of furnishing relief to
other employees. The words are intended to include all ex-
isting rules that have to do with one employee being desig-
nated or required fo temporarily take the place of another
employee who is absent for any reason. Relatively few of the
rules agreements contain rules covering positions created and

. used only for the purpose of furnishing relief to other em-
ployees. Practically all, however, contain rules covering the
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designation of one employee to temporarily fill the place of
another.”

Referee’s Decision:

It is the opinion of the referee that the carriers’ interpreta-
tion of the language of Article 12 (a) conforms very closely to
the strict literal meaning of the words of the article, but the
referee is nnable to agree with the carriers that such an inter-
pretation is consistent with the spirit, intent, and meaning of
the vacation agreement when read in its entirety and from its
four corners.

It is a well-established rule of contract construction that if a
literal interpretation of the words of a certain part of a contract
will produce a result inconsistent with the controlling intention
of the parties and the primary purpose of the contract, such a
literal interpretation must give way to the dactrines of equitable
construction. As the réferee has stated elsewhere in this deci-
sion, throughout the negotiations which led up to the vacation
agreement, it was definitely understood by the parties that the
vacation plan should not be administered independently of ex-
isting working rules, but rather, that in those instances in which
existing working rules, if strictly applied, would produce un-
just results, they should be modified through the processes of
collective-bargaining negotiations conducted between the parties
or, if necessary, through those procedures of the Railway Labor
Act which provide for the settlement of disputes.

Articles 13 and 14 of the vacation agreement were praposed
by the parties themselves, and it is to be assumed that the par-
ties intended to use those articles in attempting to negotiate
adjustments or settlements of differences arising beween them
over the application of existing working rules to the vacation
agreement. At least the referee is satisfied, from the pre-
ponderance of the evidence in the record in this case, that the
parties did not intend any blanket waiver or setting aside of
existing rules agreements when they adopted the vacation agree-
ment. The only part of the agreement which raises any rea-
sonable doubt as to just what the parties did intend in regard
to the relationship of existing working rules agreements to the
vacation agreement is the language of Article 12 (a). This
referee is satisfied, however, that if he were to adopt the inter-
pretation which the carriers seek to place on Article 12 (2), he
would do violence to the basic meanings and purposes of the
vacation agreement when considered in its totality. What is
more, he feels that the adoption of such an interpretation would
constitute in effect his amending the agreement by way of
interpretation, Toe do that would amount to exceeding his
jurisdiction, and it would cast a cloud.on the validity of the
award itself, Nevertheless, it must be recognized that Article
12 (a) cannot be treated as surplusage. The parties agreed to
it, and when they agreed to it, they must have intended it to have
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a meaning consistent with and reconcilable to the other portions
of the agreement.

It is the opinion of the referee that the following points set
forth fair, reasonable, and equitable rulings as to what the
parties must be deemed to have intended and tneant by Ar-
ticle 12 (a):

. (1) That in administering the vacation agreement and in

interpreting and applying its various provisions, the parties

would be guided by a ruling principle that existing working
rules should not be applied in 2 manner which would result
in unnecessary expense to the carriers,

@ That it was understood that requests for adjustments
of specific working rules, the strict application of which
would resilt in unnecessary expense, should be made through
the procedure provided for in Article 13.

(3) That the parties, in considering and weighing requests
tinder Article 13 for changes in working rules in those in-
stances in which it is alleged that special conditions on a
given road would make the application of a specific working

- rule unnecessarily costly, should conform to the objective of
keeping the costs of granting vacations practically the same
as they would be if the carriers granted an employee extra
pay in lieu of a vacation,

(4) That the parties well knew that there would be some
additional - costs necessarily incident to the applications of
existing regular relief rules of the various working rules
agreements.

(5) That the provisions of existing working rules agree-
ments as to relief workers are by implication a part of the
vacation agreement, binding upon the parties except insofar
as they are modified, changed, or waived as the result of
negotiations conducted under Article 13.

(6) That any substantial extra expense which a relief
worker might have to incur, over and above the expense which
a regular employee would incur, should be compensated for
in accordance with the relief rules.

The referee is frank to admit that the foregoing rulings con-

stitute a very liberal construction of Article 12 (a), but-he is

convinced that a narrow or literal construction such as that
proposed by the carriers would do vielence to the purposes of
the vacation agreement and in the long run would prove to he
a disservice to the parties. Furthermore, he feels that the

- interpretation proposed by the carriers loses sight of the rights
- and equities of the vacation relief worker as guaranteed by

the working rules in that it discriminates against him unfairl
to the financial advantage of the carrier. v

As pointed out by the spokesman for the employees on e
803 of the transcript, the position of the carriers would reP?flt '
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in penalizing and imposing upon the vacation relief worker in
order to provide another employee with the benefits of a vaca-
tion. It, obviously, would not be fair to apply the benefits of a
relief rule in the case where an employee relieves a fellow
employee who is ill or is off duty for some reason other than
the taking of a vacation, but to deny him the benefits of the
same rule if he happems to relieve an employee who is on
vacation.

On page 804 of the transcript, the spokesman for the em-
ployees puts the point very well in these words:

“If the carriers were right here in the illustration they used,
they would be unjustly imposing and penalizing, in fact,
reducing, the compensation of these extra relief telegraphers
solely because another man was being given a vacation. We
say that certainly the vacation agreement does not intend any
such thing, and cannot be properly interpreted in that way.”

Furthermore, the referee rejects the literal interpretation of
Article 12 (a) as proposed by the carriers because its adoption
would mean in effect that the carriers would have the sole right
of determining the application or the non-application of any
given working rule to the vacation agreement under the guise
of determining its cost effects.

However, as the referee has pointed out elsewhere in this
decision, the parties specifically provided in Articles 13 and 14
for a joint and cooperative determination of such matters
through the machinery of collective-bargaining. The referee
is satisfied that the parties should proceed to make much greater
use of the machinery of Articles 13 and 14 than they have to
date. It is only through the use of such machinery and the
bringing of it to bear upon the facts of specific cases that
reasonable and necessary adjustments of some of the working
rules can be made in a manner which will meet some of the
special needs and problems arising under the vacation agree-
ment. At least it is certain that such a desirable result will not
be accomplished by the adoption of the literal interpretation of
Article 12 (a) which the carriers propose. The referee is con-
vinced that the adoption of such an interpretation not only
would be contrary to the over-all meaning of the agreement but
would create many more problems than it would solve.

Although the carriers’ interpretation is rejected, it is only fair
to, say that the referee does not believe that some of the con-
tentions of the employees as to the application of existing work-
ing rules to vacation relief are either fair or reasonable. In
fact, he feels that the position of the employees as set forth in
the record on this point is too technical, and, in many respects,
is justifiably subject to the criticism that the employees tend
to apply the rules in ways which increase costs unneccessarily
and unfairly. Throughout their arguments in the record the
employees state that the procedures of negotiation for making
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any adjustments in the working rules that may he necess i

light of the special conditions created by the va{:ation agrezlx;-lye_:tl
are open to the carriers. They imply—in fact, definitely state—
that the carriers have not pressed for such negotiations. This
referee believes that it is probably true that there have been
few negotiations under Article 13, but at the same time he
entertains some doubts as to what would be aecomplished by
such negotiations, if the representatives of the employees held
out for the same techinical and strict application of the working
;;1;]21 i1;0 vacation problems as they contended for in the record

case,

He respectfully suggests that in all fairness there undoubtedly
are adjustments and modifications of the working rules which
should be made when applying them to vacation problems.
Neg,?txatlgns over the same should proceed on a “give-and-
take” basis, and not on the basis that no exception to a full
application of a rule can be made because to do so would
weaken the rule when s modification is demanded in other
situations not involving vacations.

In the statement of theit position on Article 12 (a) the
carriers submitted the following illustrations:

“{a} A telegrapher located at a certain station is allowed
a 12 day vacation. It is necessary to send a relief telegrapher
from division headquarters to take his place. Such relief
telegrapher claims deadhead pay and transfer allowance under
schedule rules. It is carriers’ position that deadhead pay and
transfer allowances are not due.”

It is the ruling of the referee that if the existing rules agree-
ment provides for deadbead pay and tramsfer allowances for
relief work, such pay and allowances must be paid in connec-
Hon with vacation reliefs.

“(b) A shop craft employee on the third shift is allowed
a 6 day vacation. Tt is necessary to fill his position and an
employee is transferred from the second shift. The trans-
ferred employee claims that schedule rnles with respect to
changing shifts and doubling over apply to filling vacation
vacancies and claims time and one-half for the first shift he
works in filling the vacationing employee’s position, and time
and one-half for the first shift he works wupon return to his
position. It is the carriers’ position that these punitive pay-
ments are not required.”

.1t is the referee’s opinjon that the carriers’ position on this
illustration is absolutely sound and within the meaning and
intent of the vacation agreement. It is his view that under
Article 12 (b) the vacancy created by an employee going on
vacation does not constitute such a vacancy as to entitle a relief
worker to punitive payments. The referee submits that the
employees’ position on this illustration is a good example of 2
strained and highly technical interpretation of existing working-
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rules. He is convinced that it was not the intent of the parties,
nor is it reasonable to assume that they could have intended,
that when a carrier grants an employee a vacation and his job
is such that it must be filled with a relief worker, an additional
cost of overtime pay must be incurred for the first shift.

“(c) At a certain station there was employed a chauffeur
who was granted a vacation under the Vacation Agreement.
A trucker was used to fill the chauffeur’s position and the
trucker’s position was blanked. This has resulted in a claim.
It is carriers’ position that there is nothing in Article 12
which prevents the blanking of the trucker’s position, and
that to the contrary under Article § and the mandate that the
vacation system will not be used to create unnecessary jobs,
they are within their rights to blank the trucker’s job during
his occupancy of the chauffeur’s position.”

As the referee has previously ruled in the discussion of
Article 6, some carriers are bound by existing rules agree-
ments regulating blanking of jobs, and in the absence of an
adjustment of such rules through the procedures of Article 13,
the trucker’s job could not be blanked.

The referee feels that in light of the foregoing discussion of
the meaning of Article 12 (a), a specific comment on the conten-
tions of the labor organizations as set forth in their statement
of position on the article is unnecessary.

Question No. 2: Meaning and intent of Article 12 (b).

Carriers’ Contention:
It is the position of the carriers that:

“ . there is nothing in Article 12 (b) requiring the fill-
ing of positions oi employees who are moved up to fill the
positions of vacationing employees, or, if filled, to bulletin
them. Any interpretation of Article 12 (b) which would
require the filling, or, if filled, the bulletining and filling,
of these positions according to strict application of schedule
rules, or subjecting the carriers to the application of these
rules, would be contrary to the provisions of Articles 6 and
12 (a) and the plain intent of Article 12 (b).”

Labor's Contention:
The labor organizations contend that:

“That portion of the first sentence in the article reading:

‘Such absences from duty will not constitute “vacancies”
in #heir positions under any agreement.

means that the positions of employees absent on vacations
will not constitute ‘vacancies’ under any existing rules agree-
ment; consequently carriers are not required to bulletin such

[102]

positions for the purpose of filling same from employees
meking application therefor. However, under the second
sentence of the article when the position of a vacationing
employee is to be filled and a regular relief employee is not
utilized for that purpose, then effort must be made to ohserve
the ‘principle of seniority’ as ‘seniority’ is defined and re-
quired to be observed in existing rules agreements. Under
suich circumstances if an employee holding a regular position
is utilized to fill the position of a vacationing employee
the filling of the position made vacant by the ufilization of
such employee is governed by the provisions of existing
rules agreements or recognized practices thereunder; nothing
in this article or the Vacation Agreement permits the ‘blank-
ing" of such position.”

Referee's Decision:

On the basis of the theories of interpretation which the ref-
eree has applied to other articles of the agreement in the fore-
going portions of this award, it is clear that the carriers’ posi-
tion on this guestion cannot be sustained. However, the referee
believes that the parties should proceed without delay, in accord-
ance with Article 13 of the agreement, to negotiate fair and
reasonable adjustments of the blanking rules so far as their
application to the vacation agreement is concerned.

Respectfully submitted,
Wayne L. Mozrsg,
Referee.
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